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iN THE SUPREME COURT OF BRITISH COLUMBIA
BETWEEN:
JOSEPH ANTHONY PAPA
PLAINTIFF
AMD:
KIA CANADA ING.,
KIA MOTORS CORPORATION,
KIA MOTORS AMERICA, INC.,
KlA MOTORS MANUFACTURING GEORGIA, INC.,
HYUNDAI AUTO CANADA CORP.,
HYUNDAI MOTOR GOMPANY,
HYUNDAI MOTOR AMERICA, INC. and
HYUNDAI MOTOR MANUFACTURING ALABAMA LLC

DEFENDANTS
Brought under the Class Proceedings Act, R.S.B.C. 1998, ¢.50

NOTICE OF CiVIL CLAIM
This action has been started by the plaintifi{s) for the relief sat out in Part 2 below.
If you intend to respond ta this action, ¥ou of your lawyer must
{a) file a response fo civil claim in Form 2 in the ebove-named registry
of this court within the time for response to civll claim described
below, and
(b) serve a copy of the filed response to clvil claim on the plaintiff.
If you intend to make a counterclaim, you or your lawyer must
(=) file & response to civil claim in Form 2 and a counterclaim in Form 3

in the above-named registry of this court within the time for response
to clvil claim describad beiow, and
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i) serve a copy of the filed response to civil claim and counterclaim on the plaintiff and
on any new parlies named in the counterclaim,

JUDGMENT MAY BE PRONOUNCED AGAINST YOU IF YOU FAIL to file the response to civil
Claim within the time for response to civil claim described bakw.

TIME FOR RESPONSE T ChvIL CLAIM
A response to civil claim must be filed and served on the plaintifi{s),

{a} if you reside anywhere in Canada, within 21 days after the date on which a copy of
the filed notice of civil claim was served on you,

()] if you reside in the United States of America, within 35 days after the date on which
a copy of the filed notice of civil clzim was served on WO,

{c) if you reside elsewhers, within 49 days after the date on which a copy of the filed
notice of civil claim was served on you, or

{d) if the time for response to civil claim has been set by crder of the court, within that
time,

CLAIM OF THE PLAINTIFF(S)
Part 1: STATEMENT OF FACTS
A, Introduction - Overview
1. The within proposed consumer praduct liability multi-jurisdictional class praceeding involves

certain Affected Class Vehicles, as defined below, designed, manufactured, assembled,
tested, marketed, distributed, supplied, leased and/or sold by the Defendants, KIA CANADA
INC. (“KCI"), KIA MOTORS CORPORATION {"KMC"}, KIA MOTORS AMERICA, INC.
("KMA™), KIA MCTORS MANUFACTURING GEORGIA, INC. (*KMMG?), HYUNDAI AUTO
CANADA CORP. {("HACC"), HYUNDAI MOTOR COMPANY {*"HMC"), HYUNDAI MOTOR
AMERICA, INC. (*HMA™ and HYUNDAI MOTOR MANUFACTURING ALABAMA LLC
("HMMA"), in Canada, including the Province of British Celumbiz, whose engines contain,
inter alia, a latent design and/or manufacturing defect that results in excessive engine ail
consumption, leading to sudden and unexpected engine stalling, loss of power and
catastrophic engine failure {the “0il Consumption Defect™.
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Excessive oil consumption is a serious issue for vehicle longevity and safety. If the Qi
Consumption Defect is not detected by the owner and/or lessee, continued operation of a
vehicie with low levels of oil can cause premature wear on an engine, requiring the
replacement of small parts, expensive vehicle system components, and even the entire
engine —long before replacernent would be needed under a normnal maintenance schedule.
Left unaddressed, low oil levels can also lead to unexpscted engine stalling, ioss of power
and even engine failure. Stalling, loss of power and engine failure can occur while the
Affected Class Vehicles are in operation, at any time, and under any driving condition or
speed, all of which poses a substantial risk of harm or injury to vehicle occupants and others
on the road.

As explained by the Defendants, KCi, KMC, KMA and/or KMMG., to their authorized
dealerships in Technical Service Bulletin ("TSB") No. 222 of December 2020 {revised
January 6, 2022);

“Operation with deteriorated ar low engine oil causes reduced lubrication
and cooling, as well as impaired operating of hydraulic components. This
leads to abnommal wear of engine parts, oversaturation of carbon, and
deposits of oil sludge. These can resuit in damage to mulliple areas of the
engine, ultimately requiring a costly, iengthy, and preventable repair.”

To avoid these negative outcomes, owners and/or lessees of the Affected Class Vehicles
must take on an unexpected and undisclosed burden: checking and filling their engine’s oil
much more frequently than a reasonable consumer would expect and more frequently than
the Defendants, KCI, KMC, KMA, KMMGS, HACC, HMC, HMA and/or HMMA, recomimend
as fo their respective Affected Ciass Vehicles in the Owner's Manual.

Cver-filfing the oil pan or sump is also not & solution. if the oil pan is filled above its optimal
level, marked by the maximum fill tine, the crankshaft will be partially or fully submerged.
When operating in this condition, the crankshaft wili aerate or foam the oil, which reduces
the efficacy of the lubrication system, and thus lubrication of the engine. Excess ol will alsa
strain and damage the gaskets and seals protecting the engine, ieading to more significant
oil leaks.



-4

Even if Affected Class Vehicle owners and/or lessess are successful in maintaining the
proper oil level in their engines, problems remain because ol Is being consumed during the
combpustion cycie at an excessive rate within the combustion chamber. Further, the Qil
Consumption Defect does not cause the Affected Class Vehicles’ engines to simply use
more oif; it allows ofl to migrate to places where It should not be. Excessive oil residue and
the by-products of burning cil damage the combustion and exhaust systems and keep them
from operating efficiently or even adequately over time, which causes abnormal wear of
engine pars, oversaturation of carbon, and deposits of ol sludge, utimately requiring &
costly engine rebuild or replacemant,

Affected Class Vehicles includa, but are not limited to, the following mode! year Kia and
Hyundai vehicles designed, manufactured andfor assembled by the Defendants, KMC,
KMMG, HMC andior HMMA, and marketed, advertised, distributed and/or sold by the
Defendants, KCI, KMC, KMA, HACC, HMC and/or HMA, in Canada, including the Province
of British Columbia, equipped with Nu, Gamma, Theta, Lambda and/or Kappa type sngines
with the Oll Cansumption Defect:

efendant icle Model Model Year (“"MY")

Manufacturer

KMC Forte 2010-2021
KM Niro 2017-2021
KMC/HKMMG Cptima 2011-2020
KMC/KMMG Optima Rybrid 2011-2020
KMC Rigy 2012-2021
KMC/KMMG Sorento 2011-2020
KMC Soul 2012-2021
KMC Sportage 2011-2020
KMC Stinger 201Me-2021

KMC/KMMG K5 2022
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HMC/HMMA Elantra 2012-2020

HMC Genesis Coupe 2009- 2018

HMLC; Kona 2019-2021

HMC Palisade 2020-2021
HMOHMMA Santa Fe 2010-2012, 2015-2021
HMC/HMRMA, Sonata 2008-2010, 2015-2021
HMC/HMMA Sonata Hybrid 2011- 2021

HMO Tucson 2010-2013, 2015-2021
HMC Velostar 2011-2021

HMC Venue 2020-2021

Many owners and/or lessees of the Affected Class Vehicles have communicated with
Defendants, KCI, KMC, KMA, KMMG, HACC, HMC, HMA andior HMMA. andfor their
agents, to request that they remedy or otherwise address the Oil Consumption Defect
and/or resultant damage at no expense. The Defendants, KCI, KMC, KMA, KMMG, HACC,
HMC, HMA andfor HMMA, have routinely failed to do so, even within the warranty period.

The Defendants, KCI, KMC, KMA, KMMG, HACC, HMC, HMA andfor HMMA, have also
routinely denied waranty claims refated to this cancealed defect when it manifests in the
Affected Class Vehicles outside of the warrarity period. As the Oil Consumption Defect can
manifest shortly outside of the warranty period for the Affected Class Vehicles—and given
Defendants’, KCI, KMC, KMA, KMMG, HACC, HMC, HMA and/or HMMA, knowladge of this
concealed, safety-related defect—the Defendants’, KCI, KMC, KMA, KMMG, HACC, HMC,
HMA andfor HMMA, attempts to limit the warranty with respect to the Qil Consumption
Defect are unconscionable and unenforceable here. The Defendants, KCI, KMC, KMA,
KMMG, HACC, HMC, HMA and/or HMMA, also attempt to shirk their warranty obligations
by requiring individuals to produce all maintenance records for the vehicle, and by denying
warranty coverage if aven one record is missing.

The Plaintiff altages that Defendants, KCI, KMC, KMA, KMMG, HACC, HMC, HMA andfor
HMMA, have known about the excessive oil consumption in the Affected Class Vehicles for
years. The Defendants, KCI, KMC, KMA, KMMG, HACC, HMC, HMA and/or HMMA, have
knowiedge of the numercus complaints they have received, information from deaters,
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United States government regulator, National Highway Traffic Safety Administration
{"NHTSA") and Transport Canada, cormplaints which they are required by law to monitor,
and their own internal warranty and service records, all of which describe the excessive oil
consumption probiem.

Notwithstanding all these sources of information, the Defendants, KCI, KMC, KMA, KMMG,
HACC, HMC, HMA and/or HMMA, have not disclosed to the Plaintiff and similarly situated
consumers at, or before, the point of sale that the Affected Class Vehicles are predisposed
to an excessively high rate of engine oil consumption. The Defendants, KCI, KMC, KMA,
KMMG, HACC, HMC, HMA and/or HMMA, have yet to recall the Affected Class Vehicles
to repair the Oil Consumption Defect. Indeed, in many cases the Defendants, KCI, KMC,
KMA, KMMG, HACC, HMC, HMA and/or HMMA, have even refused to disclose the Gil
Consumption Defect when an Affected Class Vehicle displaying symptoms consistent with
the Gil Consumption Defect is brought in for service. Consumers are often required to have
their vehicles undergo inconvenient {and sometimes costly) oil consumption testing for
thousands of kilometars, only for the Defendants, KCI, KMC, KMA, KMMG, HAGC, HMC,
HMA and/or HMMA, to deny warranty coverage for the necessary repairs.

Nor have the Defendants, KCI, KMC, KMA, KMMG, HACC, HMC, HMA andfor HMMA,
offered their customers a suitabie repair or replacement or offered to reimburse customers
who have incurred out-of-pocket expenses or repait or mitigate the effects of the Qil
Consumption Defect. Many consumers experience long wait times for parts promised by the
Defendants, KCI, KMC, KMA, KMMG, HACC, HMC, HMA andfor HMIMA, purportedly to
address the Gil Consumption Defect, and in most cases do not receive required engine
replacements.

When owners and/or lessees of the Affected Class Vehicles have requested the
Defendants, KCI, KMC, KMA, KMMG, HACC, HMC. HMA andfor HMMA, or their agents,
honour their warranty and address the Oil Consumption Defect and any resultant damage
atno expense, the Defendants, KCI, KMC, KMA, KMMG, HACC, HMC, HMA andfor HMWA,
do not adequately repair the Affacted Class Vehicles. Instead, the Defendants, KCI, KMC,
KMA, KMMG, HACC, HMC, HMA and/or HMMA, either ignore the Oil Consumption Defect
untii it caus-es significant mechanical problems necessitating costly repairs or, worse,
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provide cil servicing or make mechanical adjustments that mask, and even exacerbate, the
Oil Consumption Defect, but do not fix or remedy it

Sinca the Defendants, KCI, KMC, KMA, KMMG, HACC, HMC, HMA and/or HMMA, knew,
er ought to have known, that some of the most expensive repairs and sericus safety
consequences cf the Qil Consumption Defect may occur outslde the warranty period, any
aftemnpt to limit the warranty with respect to the Qil Consumption Defect is unconscionable
and should be hekl unenforceabls.

As a result of the Defendants’, KCI, KMC, KMA, KMMG, HACC, HMC, HMA and/or HMMA,
unfair, deceplive andfor fraudulent business practices, owners and/or lessaes of the
Affected Class Vehlcles, including the Plalntiff, have suffered an ascertainable loss of
money and/or property andfor value. The Defendants, KCI, KMC, KMA, KMMG, HACC,
HMC, HMA andfor HMMA, committed these unfair and deceptive trade practices in a
manner giving rise to substantial aggravating circumstances—including deceptive “repairs”
and intenticnal nen-diagnosis—and a cantinued practice of ebfuscation and concealment.

Had the Plaintiff and propesed class members known about the Oil Consumption Defect at
the time of purchase or lease, they would not have purchased or laased the Affected Class
Vehicles or would have paid substantially less for them.

As a result of the Oil Consumption Defect and the monetary costs associated with
purchasing a vehicle with the Oil Consumption Defect, attempting to repair such a defect,
out-of-pocket cosis related to altemative fransportation, having to purchase additional
engine oil, and increased cost of maintenance, the Plaintiff and proposed class members
have suffered Injury-in-fact, have incurred dsmages, and have otherwise been harmed by
the Defendants’, KCI, KMC, KMA, KMMG, HACC, HMC, HMA and/or HMMA, conduct.

As a direct result of Defendants’, KCI, KMC, KMA, KMMG, HACC, HMC, HMA and/or
HMMA, wrongful conduct, the Plaintiff and proposed class members have been harmed and
are entitled tv actual damages, including damages for the benefit of the bargain they struck
when purchasing their vehicles, the diminlshed value of their vehicles, out-of-pocket costs,
statutory damages, lawyers fees, costs, restitution, and injunctive and/or declaratory rellef.
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19.  The Plaintiff seeks relief for all ather owners and/or lessees of the Affected Class Vehicles
with the Gil Consumption Defect, including, inter alia, recovery of damages and/or repair
under various provincial consumar protection legislation, breach of express warranty,
breach of implied warranty of merchantability and reimbursement of all expenses associated
with the repalr and/or replacement of the Affected Class Vehicles.

B. The Parfies

The Representative Plaintiff

20.  The Plaintiff, JOSEPH ANTHCNY PAPA, is a resident of Coqultlam, British Columbia,
Canada.

21. In or about March 2015 the Plaintiff purchased a new 2015 Kla Sorento {"Kia Scrente”™) from
West Auto Sales Ltd., doing buslness as “KJIA WEST", a Kia dealsrship, in Coquitlam,
British Columbia for approximately $33,616.28, inclusive of tax, with a sevan-yearwarmarty.
The Plaintiffs Kia Sorento is an Affected Class Vehicle equipped with an engine that
containg the Qil Consumption Defect,

22,  The Plalntiffs Kia Sorento was designed, manufactured andior assembled by the
Defendant, KMC, in South Korea and marketed, premoted, advertised, distributed andfor
soid in Canada by the Defendants, KCI, KMC and/or KMA.

23.  The Piaintiff's decision to purchase the Kia Sorento was based upon the vehicle’s purportad
reputation for safety and dependability, which he relied upon, Despite touting the safety and
dependability of their Affected Class Vehicies, at no point did the Defendants, KMC, KCi
andfor KMA, ortheir agents, dealers or other representatives, disclose the Oil Consumption
Defact to the Plaintiff.

24.  OnoraboutFebruary 25, 2021 the Plaintiff took his Kia Sorento to KIA WEST and reported
that he was burning oil as the vehicle was consuming approximately one litre of il per
week. The dealership checked the vehicle's oil ievel, found it to be low and simply topped
it up.
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On or about September 27, 2021 the check enging light in the Plaintiff's Kia Sorento started
flashing and he proceeded o lose ail engine power while driving. The Plaintiff brought his
Kia Sorento to KIA WEST, who confirmed the Plaintiffs complaint and installed a knock
senser and software upgrade.

On or about May 17, 2022 the check engine light in the Plaintiff's Kia Sorento again started
flashing and he lost ait engine-power while operating the vehicle on the Coguihalla Highway
In British Columbia. The Plaintiff had his Kia Sorento towed to a Kia dealership in Chillwack,
British Coiumbia, “Chilliwack Kia". The Kia dealership performed an inspecticn of the vehicle
and found that its spark plugs were excessively carboned with oil deposits, oil was leaking
from the valve covers and recommended the use of a thicker oil to reduce consumption.
Chilliwack Kia replaced the sparks plugs, serviced and cleaned the engine intake valve at
a cost of $617.50. The Piaintiff had to rent a vehicle at a cost of $815.50 while the repairs
were being undertaken to his Kia Sorento at Chilliwack Kia, which remained there until May
31, 2022, As soon as the Plaintiff drove away from Chilliwack Kig, after the repairs were
undertaken, his Kia Sorento lost all engine power again. Subsequently, on June 2, 2022,
Chilliwack Kia installed a new knock sensor and got the vehicle running again.

On or about June 21, 2022 the Plaintiff attended at KIA WEST and advised the dealership
that the vehicle was geing into fimp mode and buming oil as it was consuming
approximately one litre of oil per week. KIAWEST was unabie to fix or remedy the problem.

The check engine light continues to flash in the Plaintiffs Kia Sorento and further, it
continues to consume approximately one litre of oil per week.

The Plaintiff's Kia Sorento has approximately 153,000 kilometres on it.

At all relevant times herain, the Plaintiff adhered to the Defendants, KCI, KMC, KMA andfor
KMMG, recommended vehicle maintenance intervals for his Kia Sorento.

The Plaintiff has suffered an ascerlainabls loss as a result of the Defendants, KCI, KM,
KMA andfor KMMG, omissions andfor misrepresentations associated with the Oif
Consumption Defect, including, but not limited to, out-of-pocket expenses associated with
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the Gil Consumption Defect, diminished value of his Kia Sorento, and other consequential

lnszes.

Neither the Defendants, KCI, KMC, KMA and/or KMMG, nor any of their agents, dealers,
or other representatives, informed the Plaintiff of the existence of the Oil Consumption
Defect prior to, or any time after, his purchase of the Kia Sorento. The Plaintiff would not
have purchased his Kia Sorento had he known about the Oil Consumption Defect.

The Defendants

33.

34,

35.

36,

37.

38.

The Defendant, KCi, is a company duly incorporated pursuant to the laws of Canada,
registered within British Columbia under number AD085732, and has a registered agent,
FMD Service (B.C.) Inc., at #2900 - 550 Burrard Street, Yancouver, British Columbia, V6C
A3, Canada.

The Defendant, KMC, is a company duly incorporated pursuant the to the laws of South
Korea and has an address for service at 12, Heolleung-ro, Seocha-gu, Seoul, South Korea.

The Defendant, KMA, is a company duly incomorated pursuant to the laws of the State of
California, one of the United States of America, and has a registered agent, C T Corporation
System, at 111 Peters Canyon Road, irvine, Califomia, 92606, United States of America.

The Defendant, KMMG, is a company duly incorporated pursuant to the Jaws of the State
of Georgia, ona of the United States of America, and has a registered agent, C T
Corporation System, at 289 3 Culver Street, Lawrenceville, Georgia, 30046-4805, United
States of America,

The Defendant, HACC, is a company duly incorperated pursuant to the laws of Canada,
registered within British Columbia under number ADDE9704, and has a registered agent,
BHT Management Inc., at #1800 - 510 West Georgia Street, Vancouver, British Columbia,
V6B OM3, Canada.

The Defendant, HMC, is a company duly incorporated pursuant the to the laws of Korea and
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has an address for service at 12, Heolleung-ro, Seocho-gu, Seoul, South Korea.

The Defendant, HMA, is a company duly incorperated pursuant to the laws of the State of
California, one of the United States of America, and has a registered agent, National
Registered Agents, Inc., at 10550 Talbert, Avenue, Fountain Valley, California, 92708,
United States of America.

The Defendant, HMMA, is a is a company duly incorporated pursuant 1o the laws of the
State of Alabama, one of the United States of America, and has a registered agent, Richard
E. Neal, at 700 Hyundai Boulevard, Montgomery, Alabama, 36105, United States of

America.

At all material times to the cause of action berein, the Defendant, KCI, was, and is, awholly
owned North American subsidiary of the Defendant, KMC, which, infer afia, markets,
advertises, distributes andfer sells Kia vehicles, including certain Affected Class Vehicles,
as averred 1o in paragraph 7 herein, equipped with engines containing the Oil Consumption
Defect in Canada, and within the Province of British Columbia.

At all material times to the cause of action herein, the Defendant, KMC, designs,
manufacturers, assembles, markets, advertises, distributes andfor sells Kiz vehicles,
fncluding certain Affecied Class Vehicles, as avered fo in paragraph 7 herein, equipped
with engines containing the Ot Consumption Defect, through its related subsidiaries and/or
operating units, including the Defendants, KCI, KMA and/or KMMG, independent retailers
and authorized dealerships in the United States of America and Canada. The Defendant,
KMC, also provides all the tfechnical information for the purposes of designing,
manufacturing, servicing and/cr repairing its Affected Class Vehigles to its subsidiaries,
Including the Defendants, KCI, KMA and KMMG.

At all material times to the cause of action herein, the Defendant, KMA, was, and is, a
wholly owned North American subsidiary of the Defendant, KMC, which, infer alia, markets,
advertises, distributes andfor sells Kia vehicles, including certain Affected Class Vehicles,
as averred to in paragraph 7 herein, equipped with engines containing the il Consumption
Defect, in the United States of America and/or Canada, including the Province of British
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Columbiz.

At all material times to the cause of action herein, the Defendant, KMMG, was, and is, a
wholly owned North American subsidiary of tha Defendant, KMC, which, inter alla, designs,
manufactures and/or assembles Kia vehicles, including certain Affected Class Vehicles, as
averred to in paragraph 7 herein, equipped with engines containing the Oil Consumpticn
Defect, at an automaobile plant located in the State of Georgia, United States of America, for
distribution andfor sale in the United States of America and/or Canada, including the
Province of British Columbia.

At all material times to the cause of action herein, the Defendant, KCI, was responsible for
the distribution, service and/or repalr, of Kia vehicles in Canada, including, inter afia, the
Kia Affected Class Vehiclas.

At all material imes to the cause of action hereln, the Defendant, HACC, was, and is, a
wholly owned North American subsidlary of the Defendant, HMC, which, infer alia, markets,
adverfises, distributes and/or sells Hyundal vehicles, including certain Affected Clags
Vehicles, s averred to in paragraph 7 herein, equipped with engines containing the Oil
Consumption Defect in Canada, and within the Province of British Columbia.

At all material imes to the cause of action herein, the Defendant, HMC, designs,
manufacturers, assembles, markets, advertises, distributes and/or sells Hyundai vehlcles,
including certaln Affected Class Vehicles, as averred to in paregraph 7 herein, equipped
with englnes containing tha 0il Consumption Defect, throughiits refated subsidiaries and/or
operating units, including the Defendants, HACC, MMA and/or HMMA, independent retailers
and authorized dealsrships In the United States of America and Canada. The Defendant,
HMC, also provides all the technical information for the purposes of designing,
manufacturing, servicing and/or repairing its Affected Class Vehicles to Its subsidiaries,
including the Defendants, HMA, HACC and HMMA.

At all material times to the cause of action herein, the Defendant, HMA, was, and Is, a
wholly owned North American subsidiary of the Defendant, HMC, which, infer afia, markets,
advertises, distributes andfer sells Hyundai vehicles, including certain Affected Class
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Vehicles, as averred to in paragraph 7 herein, equipped with engines containing the Qil
Consumption Defect, in the United States of America andfor Canada, including the Province
of British Columbia.

At all material times to the cause of acfion herein, the Defendant, HMMA, was, and is, a
wholly owned North American subsidiary of the Defendant, HMC, which, infer afia, designs,
manufactures and/or assembles Hyundai vehicles, including certain Affected Class
Vehicles, as averred to in paragraph 7 herein, equipped with engines containing the Ol
Consumption Defect, at an automobile plant located in the State of Alabama, United States
of America, for distribution and/or sake in the United States of America and/or Canada,
including the Province of British Columbia.

At all material times tc the cause of action herein, the Defendant, HACC, was responsible
for the distribution, service andfor repair of Hyundai vehicles in Canada, including, infer alia,
the Hyundai Affected Class Vehicles.

At all material times to the cause of acticn herein, the Defendants, KCI, KMC, KMA and/or
KMMG, shared the common purpese of, infer aifa, designing, deveioping, manufacturing,
assembling, marketing, distributing, supplying andfor selling Kia vehicles, including cerain
Affected Ciass Vehicles, as averred to in paragraph 7 herein, equipped with engines
containing the Qil Consumption Defect in' Canada, and within the Province of British
Golumbia. Further, the business and interests of the Defendants, KCI, KMC, KMA and/or
KMMG, are interwoven with that of the other as to the Oil Consumption Defect in certain
Affected Class Vehicles, as averred to in paragraph 7 herein, such that each is the agent
of the other.

At all material times to the cause of action herein, the Defendants, HACC, HMC, HMA
and/or HMMA, shared the common purpose of, inter afia, designing, developing,
manufacturing, assembling, marketing, distributing, supplying and/or selling Hyundai
vehicles, inciuding certain Affected Class Vehicles, as averred to in paragraph 7 herain,
equipped with angines containing the Oil Consumption Defect in Canada, and within the
Province of British Columbia. Further, the business and interests of the Defendants, HACC,
HMC, HMA and/or HMMA, are interwoven with that of the other as to the Cil Consumption
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Defect In cartain Affected Class Vehicles, as averred to in paragraph 7 herein, such that
each is the agent of the other.

At all material times to the cause of action herein, the Defendant, HMC, together with the
Defendants, HACC, HMA, HMMA, KCI, KMC, KMA and KMMG, comprise the Hyundai
Motor Group, which designs, manufactures, assembles, markats, distributes and/or sells
the Affectad Class Vehicles.

Heneinafler, the Defendants, KCI, KMC, KMA and KMMG, are coliectively referred to as the
Defendant, “KIA”, the Defendants, HACC, HMC, HMA and HMMA, are collectively referred
to as the Defendant, "HYLINDAI", and/or further, collectively as the “Defendants®, unless
raferred to individually or otherwise,

The Class

This action is brought en behalf of members of a class conslsting of the Plalntiff, all British
Columbia residents, and all other persons resident in Canada, excluding the Province of
Quebec, who own, owned, lease and/or leased an Affected Class Vehicle ("Class” or “Class
Members”), excluding employees, officars, directors, agents of the Defendants and their
famlly members, class counsel, presiding judges and any person who has commenced an
individual proceeding against or delivered a release to the Defendants conceming the
subject of this procesding, or such other class definition or class period as the Court may
ultimately decide on the application for certification.

Factual Allegations

I The Oil Consumption Defact

The engines installed in the Affected Class Vehicles use four reciprocating pistons to
convert the pressure created by the combustion of gasoline mixed with air into a rotating
metion. Gasoline, and only gasolina as a fuel, is mixed with air in the combustion chamber
of the engine. To genarate such rotating motion, a four-step sequence (the *Combustion
Cycle™) is used. First, tha intake stroke begins with the Inlet valve opening and an atomized
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fuel mixturg is pulled into the combustion chamber. Second, the compression stroke begins
with the inlet valve closing and the piston beginning its movement upward, compressing the
air in the combustion chamber. Third, the power stroke begins when the spark plug ignites
the fuelfair mixture, expanding the gases and generating power that is transmitted to the
crankshaft. Fourth, the exhaust stroke begins with the exhaust valve apening and the piston
moving up, pushing the exhaust gases out of the cylinder. The exhaust valve then cleses,
the inlet valve cpens, and the Combustion Cycle repeats itself. A diagram of the
Combustion Cycle is balow:

Intake Stk Compiessan Stake Powar Stroks Exhauat Stroke

Curing this process, engine oil is used to lubricate the piston, piston rings, and the cylinder
wall as the piston moves up and down. Engine oil reduces wear on moving parts throughout
the engine, improves sealing, and cools the enging by carrying heat away from the moving
parts. If there is an insufficient amount of engine oil, the engine will not have the necessary
lubrication or cooling, thereby causing premature wear of internal parts, inadeguate
performance, oversaturation of carbon, ofl sludge within the engine and even catastrophic

engine failure.

The top sidewall of 2ach engine piston contains flexible metal rings that when correctly
sized, installed, and properly tensioned, prevent engine oil from entering the combustion
chamber, as weil as optimizing comprassion. On each pisten, there are three rings: the top

compression ring, the second compression ring, and the oil control ring.
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Each ring plays a role in preventing oil from entering the combustion chamber of the engine.

29.  Thetopring is a compressian ring, which means it is responsible, in part, for separating the
combustion chamber from the engine oil sump. It is also responsible for forming a seal
between the piston (the movable part of the cormbustion chamber) and the remaining fixed
combustion chamber geometry such that the intake gases can be compressed. It is the
closest ring to the inlet valve which controls the flow of the combustion gases. As such, the
top compression ring is exposed to a significant amount of chemical corrosion and very high
operating temperatures. The top compression ring transfers approximately 70% of the
combustion chamber heat from the piston to the cylinder wall.

60.  Thesecond piston ring is also a compression ring and is used to augment and complate the
seal of the combustion chamber. [t also acts as the final seal to wipe the cylinder wail clean
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of any remaining engine oil. Combustion gases that bypass the top comprassion ring are
stopped by the second compression ring.

The botiomn ring, the il contro! ring, is actually two rings in one piston groove, lis function
|s to control the amount of engine oil present on the surface of the cylinder bore and to wipe
excess il from the cylinder wall during piston movemant. The return of excess ol through
the opening betwesn the two rings, through the oll drain holes, is directed to tha engine il
pan {sump). The oit control ring includes two thin rails or running surfaces,

The pistons move up and down within the cylinders of the engine block in sfiding contact.
In this particular class of engines, the heat-treating process for the piston ¢il rings is done
improperiy which results in excessive oil ring hardness. The intended purpose of the
heat-treating process [s to maximize efficient cperation, defined as minimizing sliding friction
and increasing combustion chamber efficiency. Since the manufacturing process is
defective, the excessive ol ring hardness resuits in scuffing of the engine's cylinder bore
and even chipping of the oil ring’s outer periphery. This cylinder and/or piston ring damage
will result in increased ofl consumption, which may then cause an abnormal knocking noise
from the engine and/or illumination of the oil pressure waming light.

If engine oil is able to pass any of these piston rings, the engine ail will erter the combustion
chamber. Once engine ol Is in the combustion chamber, it will contribute as fuel to the
Combustion Cycle sequence. However, even though the engine oil is a hydracarbon {fuel),
't combusts significantly slower than gasoline. Excess oil in the combustion chamber
dacreases combustion efficiency (the power produced), increases smissions, poisons the
catalytic converter, and finally causes a reduction In the overall amount of oil containad In
the engine.

The piston ring assembly and cylinder coating in the Affected Ciass Vehicles are defective.
Rather than preventing oil from by passing the rings and entering the combustion chamber,
they permit engine oil to seep into the combustion chamber of the engine. As a result,
engine oif is not adequately separated from the Combustion Cycie. Instead, englne oil is
bumed and consumed durlng the Combustion Cycie. Additionally, and as a result, the
crankcase becomes pressurized, since gases from the Combustion Cycle are allowed to
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enter the crankcaze.

If the loss of cil Is not detected and the enging cil is niot refilled to the minimum level, the
engine will be either marginally lubricated or under-lubricated. Inadequate Iubrication
tauses premature, substantial wear and then substantial damage throughout the engine,
including oversaturation of carbon and deposits of oil sludge, thereby necessitating
expensive repairs. Lack of oll can culminate in engina failure, which is a serious safety risk.
If the loss of oil is detected and the engine oil is over filled, similar damage results. Even if
the loss of ail is detected and the owner and/or lessee is able to maintain proper oil lavels,
the escaping oil burns off in the combustion and exhaust systemns, causing damage tc key
emission-related components in the exhaust system.

if. The Ol Consumption Defect destroys engine parts, impairs efficiency and
causes highsr emissions

As discussed above, the Cil Consumption Defact allows ail to pass into the combustion
chamber during the combustion process. Once in the combustion chamber, the by passing
ailis burned off rather than returned for further lubrication. This not anly causes a decrease
in engine performance, but also decreases fuel efficiency, causes carbon deposits to form,
and damages the engine and various ignition and smission compohents.

Engine cil is a hydrocarbon; when it is present in the combustion chamber during tha
combustion cycle, it ignites and bums as any other hydrocarbon. However, due to the
chemical nature of oll — which is more vlscous and denser than gasoline — it bums slower
and generates heat over a longer perlod of time. As & result of these characteristics, engine
oil contributes practically nothing to the combustion part of the cycle, and only generates
heat in the exhaust system due to the longer burm (combustion} times. it dees, however,
consume some of the oxygen i the combustion chamber, thereby reducing both ignltion
and combustion efficiency. This in turn increases emissions, which causes the fuel
management system to infroducs a different and most often non-optimal fual-to-alr ratio
during the naxt cycle.

Optimum combustion depends on the correct fuelfair ratio in order to provide a naar
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stoichiometric mixture (i.e., the fuel amount is neither excessive nor tacking). The oxygen
sensors monitor unburned oxygen in the exhaust gases and send this information to the
engine control module, which then uses this information to determine i the fuel mixiura is
rich (toc much fuel) or lean (not enough fuel) and adjusts the fuelfair mixture as necessary.
The oxygen sensors also measure oxygen levels after the exhaust reacts with the catalytic
converter, to help the engine run efficiendy and to minimize emissions. The catahytic
converters are emission control devices designed to convert toxic pollutants contained in
exhaust gases to less toxic poilutants by catalyzing & redox reaction {oxidation or
reduction).

While a significant ameount of the unwanted engine oil is bumed within the combustion
chamber during the Combusticn Process, any remaining and as-yet unburned oil exits the
combustion chamber via the exhaust valve and is passed on to the catalytic converter.
Excess oil entering into the exhaust system can cause damage to that system andg

increases harmful emissions.

The Qil Consumption Defect can contaminate oxygen sensors and catalytic converters of
the Affecied Class Vehicles. Contamination can impair the accuracy of the Oxygen sensars,
for example, hampering the catalytic converters and causing the engine to not property
detectemission issues. Likewise, the catalytic converters can become poisoned as an effect
of engine oil bumning during the combustion eycle. The burnt oil is incorporated inte the
expailed exhaust gases of the engine, with the exhaust containing substances that coat the
working surfaces of the cataiytic converters, encapsulating the catalyst materials so that
they cannot contact and treat the exhaust.

The catalytic converter is the central compenent of the emission system of any vehicle
equipped with an intemal combustion engine. Since the mid-1970s. almost all cars and
light-duty trucks in North America have come equipped with catalytic canverters to comply
with govermment regulatory standards on harmful emissions. The catalytic converter
converts dangerous compounds preduced in the combustion process into less harmiul
compounds.

A calalylic converter is designed to last the entire useful life of a vehicle. The catalytic
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converter converts harmful chemical compounds iike carbon monoxide and nitrogen oxide
fnfo more inert compounds prior to baing returned to the atmosphere. The exhaust system
does this by using the prassurized gases from the exhaust stroke of the engine to push
these exhaust gases through honeycomb structures made of heat resistant ceramic coated
with the catalytic materials and contained within a stainless-steei case. Each of the
channels within the honeycomb structure are lined with pracious metals such as platinum,
rhodium, and paliadium that act as catalysts to the conversion process. When dangerous
compounds like carbon monexide (COY, unburnt hydrocarbons (HC), and nitrogen ¢xides
(Nox) molecules come into contact with the platinum, rhodium, and pafladium, the
molecules are either reduced catalytically or oxidized into recumbent gases that are less
harmful — typically carbon dicxide (CO,) and hitrogen (N,) — and water (H,0).

If excess oil enters into the catalytic converter, the CONversion process is disrupted ang
reduced in efficiency and efficacy. Excess oil will coat the working surfaces of the platinum,
rhodium, and palladium and mask the catalysts, preventing them from reacting with the toxic
exhaust gases. This is called “catalyst poisohing” and causes the vehicle to make thanges
(sometimes drastic changes) to the fuelfair ratio through the fue! management systern and
o release higher levels of harmful emissions.

Excess oii in the exhaust system can cause other preblems that lead to higher emissions.
On both sides of the catalytic converter, Q, sensers monitor the conceniration of oXygen in
exhaust gases. The O, sensors transmit that data to the Engine Control Unit ("ECU").

Another effect is that phosphorus is released when the excess oil is burned and will foul
(i.e., plate on to) the O, sensor, causing the (, sensor to degrade or fail. When the 0,
sensor is fouled, it will incorrectly communicate to the ECU, which will then make incorrect
adjustments to the fueliair ratio being provided to the engine. The ECU may adjust the
fuelfair ratio and make it too iean — meaning that there is foo lithe fue! and too much air in
the mixture. A lean mixiure, if not corrected will cause the exhaustiemission systems fo
allow excess amounts of Nox to pass to the environment.

The ECU may also respond by adding fuel to the fuelfair mixture creating a “rich” fusl
mixture {*rich” because there is too much gasoline and too litte air}. When engines run
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using a “rich” fuel mixture, fuel economy is reduced because the engine is receiving more
fue! than it can consume during the combustion pracess. This excess fuel then continues
through the exhaust system and is released into the environment as unbumead or partially
burned hydrocarbens.

It the issue is not addressed or corrected, the excess fus! will bum when it mixes with
Cxygen inside the cataiytic converter and can melt the internal working surfaces of the
cataivtic converter. As a result, the abillty of the catalytic corverter to reduce harmful
ermissions will be compromised.

When the catalytic converter or O, sensors are compromised, the Check Engine light should
iluminate on the display panel informing the driver of a preblem. The Affected Class
Vehicles do not provida natice of the Oll Consumption Defect to the driver. The result is that
drivers are left completely unaware that the dangerous Ol Consumption Defect is aiso
causing the Affected Class Vehicies to have an emissions system that is defecthve, poilutes
at levels that exceed the intended ievels, and viclates government emissions standards.

iii. The Defendants’, KIA and HYUNDAI, longstanding knowledge of the Ol
Consumption Defect

The Defendants, KIA andfor HYUNDAI, thraugh a variety of sources including {1) their own
records of customers’ complaints, (2) dealership repair records, (3) wamanty and
post-warranty claims, (4) comments posted on public websites devoted to autornotive
reviews and vehicle defect reports, (5) and infernal pre-sale durability testing and internal
investigations (sometimes referred fo a8 “star” reports), were well aware of the Oii
Consumption Defact.

a. PDefendant’s, HYUNDAL, Recall 203 Dealer Best Practice Publication
hal

On or about June 11, 2021, the Defendant, HYUNDAI, issued “Recall 203 Dezler Best
Practice” recaliing 203 — 2.0 Nu MPI Engine - Piston Oil Ring — Remedy Not Yet Available.

The Recall 203 Dealer Best Practice {"Recali 203"} document indicated that it was based
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on “a condition involving engine fallures” in which “engines in the subject vehicles may have
been assembled using plston oil rings that were produced with inconsistent heat treating
by the pisten oil ring supplier resulting in excessive oll ring hardness. Excessive hardnass
can cause chlpping of the piston oil ring's outer periphery, which could jead to scuffing of
the engine’s cylinder bare.”

Recall 203 acknowledged that continual operaticn of a vehicle in this condition could result
in damage to the engine black and eventual stall. In some situations, the engine damage
could cause oil to feak and could increase the risk of fire,

Under the recall, the Defendant, HYUNDAI, provides that ail affected vehicies will receive
an enhanced engine control software update containing a new Piston Noise Sensing
System {"PNSS5”) program, which continuously monitors engine vibrations for unusual
pattemns potentially indicating an abnormal condition with the engine, such as damaged
cylinder bore andfor piston skirt, which could lead to an engine failure. However, the recall
also provided that the PNSS was currently under development and will be applied when
available.

b. TSRs demonstrate the Defendants’, KIA and HYUNDA), longstanding
knowledge of oll consumption Issues in their Affected Class Vehicles

The Defendants, KIA and HYUNDAL, issued TSBs to their authorized dealerships in order
to provide instructions on how to repair Kia and Hyundai vehicles or respond to particular
consumer complaints. These communications are not meant for consumer review. Rather,
they are infended to standardize service throughout Defendants', KIA and HYUNDAI, agent
dealership network. Further, these communications often do not reveat the root cause of a
problem, only describe a complaint and a remedy, frequently in terms that a lay person
would not understand, and do not disclose the severity or scope across all the vehicles to
which the TSB relates,

Evidence of the Defendants’, KIA and HYUNDAI, knowledge of the Gil Consumption Defact
are apparent in TSBs as early as December 2020.
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c. TSB 222

In Decamber 2020, the Defendant, KJA, issued TSB 222 fitled *Excessive Qil Consumption
NuwGamma/Theta/Kappa Engines.” This TSB was revised approximately five times
thereafter with the most recent revision dated January §, 2022,

TSB 222 bulletin provides information on diagnosing and/or repairing seme 2011-2021
model year vehicles exhiblting excessive oil consumnption.

As explained in TSB 222:

a. "Engine oit is responsible for lubrication, cooling and aperating of
hydraulic components of the engine.”

b. “Operation with detericrated or low engine oil causes reduced lubrication
and cooling, as well as impaired operation of hydraulic components. This
leads to abnormal wear of engine parts, oversaturation of carbon, and
deposits of il sludge. These can result in damage to multiple areas of the
engine, ultimately requiring a costly, lengihy, and preventable repair.”

TSE 222 first insiructed the Defendant's, KIA, dealers to top off the oil in the vehicle’s
engine, seal the drain plug and oil filter using an anti-tamper marking i¢ ensure accurate
test results. The customer would then be instructed to drive 1,600 miles {1,600 kilometres).
After driving 1,000 miles the customer would returr: to the Defendant’s, KIA, dealer where
the oil consumption would be calculated. If the oil consumption was above 1,000 miles per
quart (1.4 fitres} then the vehicle passed the oil consumption test and the repair is complets.
If the vehicle consumed more than one quart of vil in 1,000 miles then the vehicle was to
undergo & Combustion Chamber Cleaning.

The Combustion Chamber Cleaning is intended to remove deposits from combustion
chamber, intake valves and fuel injectors that produce a loss of power and performance as
a result of the Qil Consumption Defect. Unfortunatsly, many proposed Class Members were
forced to pay out of pocket for this service even though both Defendants, Kl& and
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HYUNDAI, knew it was needed as a result of the Qil Consumption Defact.

Affer the Combustiors Chamber Cleaning, the vehicle was to be driven anather 1,000 miles
and then returned to the Kia retailer for analysis and computation of oil consumpfion._ At this
point, if the oil consumption was above 1,000 miles per quart then the vehicle passed the
oil consumption test and the repair is complete. If the vehicle consumed more than one

quart of oil in 1,000 miles then the vehicle was to underge an engine replacement.

d. TSB 21-EM-003H

In March 2021, the Deferxdant, HYUNDAI, issued TSB 21-EM-003H tided “Excessive Oil
Cansumption Inspection and Repair Guidelines.” This TSB was applicable to all models and
all model years equipped with 4-cylinder gasoline engines including, but not limited o,
Sonatz, Santa Fe Spori, Tucson and Veloster.

TSB 21-EM-303H  first instructed the Defendant's, HYUNDAI, dealers to .check the
customers service records and review the maintenance histary of the vehicle. If a customer
was unabie to produce these documents the Defendant, HYUNDAI would inform the
customer that their warranty would not be applicable and any repair would be the financial
responsibility of the customer. The next step would be to top off the oil in the vehicle's
engine, seat the drain plug and oil filter using an anti-tamper marking to ensure accurate
test results. The customer would then be instructed to drive 1,000 miles. After driving 1,000
miles, the customer would retum to the Defendant's, HYUNDAL, retailer where the oil
censumption wouid be calculated. If the il consumption was above 1,000 miles per quart
then the vehicle passed the oit consumption test and the repair is complete. If the vehicle
consumed mare than ane quart of oil in 1,000 mifes then the vehicle was to undergo a
Combustion Chamber Cleaning.

The Combustion Chamber Cleaning is intended to remove deposits from combustion
chamber, intake valves and fuel injectors that produce a koss of power and performance as
a result of the Qil Gonsumption Defect. Unfortunately, many proposed Class Members were
forced to pay cut-of-pocket for this service even though both Defendants, KIA and
HYUNDAI, knew it was needed as a result of the Qil Consumption Defect.
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After the Combustion Chamber Cleaning, the vehicle was to be driven another 1,000 miles
and then returned to the Defendant, HYUNDAI, dealer for anaiysis and computation of ail
consumption. At this point, if the oil consumption was above 1,000 miles per quart then the
vehicle passed the oil consumption testand the repair is complete. If the vehicle consumed
more than one guart of oil in 1,000 miles then the vehicle was to undergo an engine

repiacement,

The Defendants, KIA and HYUNDAI, knew of the Oil Consumption Defect years before even
issuing the eariest TSBs related fo it.

iv. Numerous consumer reports to NHTSA should have alerted the Defendants,
KIA and HYUNDAI, to the Gil Consumption Defect

NHTSA and Transport Canada are govemnment agencies in the United States and Canada
respectively that are responsible for ensuring safe roadways and enforging motor vehicle
safely standards. Consumers may file vehicle safefy-related complaints with NHTSA's
Office of Defects Investigation and Transport Canada, where they are logged and
published.

NHTSA has received numerous complaints about the Qil Consumption Defect in the few
years since the Nu, Gamma, Theta, Lambda and Kappa engine modeis were launched.
These complaints begin as early as 2012, with at least 16 complaints betwaen May 2012
and December 2014. Since then hundreds of complaints have been lodged and continue
to accumulate, yet the Defendants, KIA and HYUNDAI, have not attempted to adequately
address the oif consumption issues in the Affected Class Vehicles. NHTSA complaints
regarding excessive ofl consumption in the Affected Class Vehicles can be found at

hitps:ffwwww. nhisa.govirecalls .

V. The Defendants’, KIA and HYUNDAL, internal testing should have identifled the
Qil Consumption Defect

The Defendants, KIA and HYLUNDAI are experienced autemaobile manufacturers. As sugh,
the Defendants, KIA and HYUNDAI, conduct tests, including pre-saie durability testing, to
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verify that tha vehicles they sell are free from defects and align with their specifications and
intended use of the Affectad Class Vehicles.

All vehicle manufacturers, including the Defendants, KIA and HYUNDAI, are required by
government regulations in the United States (49 1.5, Code 301 - Motor Vehick Safety Act)
and Canada (Molor Vehicle Safefy Act, R.S.C.1993, c.16), and related regulaticns, to
submit quarterly submissions fo NHTSA and Transpert Canada of "early waming reporiing”
data, including claims relating to property damage recaived by the automotive manufacturer,
warranty clalms paid by the autsmotive manufacturer, consumar complaints, ingidents
involving injury or death, and figld reports prepared by the automofive manufacturer's
employees or representetives concerning failure, malfunction, lack of durability, or other
performance issues. Further, all autorotive manufacturers, including the Defendants, KIA&
and HYUNDAI, routinely monitor and analyze NHTSA and/or Transport Canada complaints
to determine whether vehicles or automotive components should be recalled due to safety
concems. As such, the Defendants, KIA and HYUNDAI, have knowledge of alf NHTSA
and/or Transport Canada complaints.

In Canada, emissicns from motor vahicles are regulated by Environment Canada underthe
Canadian Environmental Protection Act, 19989, 5.C. 1999, ¢.33 ("CEPA™, which applies to
new andfor used vehicles imported into Canada or to vehicles shipped inter-provincially.

Increasingly, the general approach to setting vehicla emlssions standards in Canada is to
harmonize them with the United States Environmental Protection Agency (“EPA”") standards
as much as possible. On January 1, 2004, Environment Canada enacted the On-Road
Vehicle and Engine Emission Regulations, SOR/2003-2 under CEPA, the purpose of which
was to reduce emisslons and to “establish emisslon standards and test procedures for
on-road vehicles that are aligned with those of the EPA” for “vehicles and engines that are
manufactured in Canada, or imported into Canada, on or after January 1, 2004", Every
model of vehicle or engine that is certified by the EPA and that is sokl concurrently in
Canada and in the United States, is required tc maet the same emission standards in
Canada as in the United Statas,

The Defendants, KIA and HYUNDAI, were indepandently obligated to test the Affected
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Class Vahicles' exhaust emissions system’s durability for their “useful life™ under CEPA and
the United States Clean Alr Act, 42 U.5.C. ch. 85 §7401-7671. Under the EPA rules, engine
manufacturers can use one of two methods for testing the exhaust emissions
durability —using a chassis dynamometer to test the vehicles after they have run for a given
period of ime or using a “bench aging™ procedure which involves using extreme heat to test
certain components, including the catalytic converters.

In either case, cerificate holders must test and cerlify that the vehicles will comply with EPA
emissions standards throughout their "useful life,” which is currently defined as 120,000
miles (193,000 kilometres). As the Clean Air Act Handbook describes it, “[t]he
demaonstration of light-duly vehicle emission durability for purposes of certification consists
of two elements: (1) emission deterioration {the extent emissions will increase during the
vahicle’s useful fife); and (2) component durability (whether emission-related components
will operate propery for the useful life of the vehicle)." The Plaintiff alleges that the Cil
Consumpticn Defect and the damage it causes to the exhaust system would have been
shown during such tests.

As such, through a variety of quality control metrics, the Defendants, KIA and HYUNDAI,
knew or ought to have known of the Oil Consumption Defect in the Affected Class Vehicles
prior to and shortly after the time of sale to proposed Class Mambers.

If the Defendants, KIA and HYUNDAI, did not discover the Oil Consumption Defect, their
research and testing were insufficient to support their advertising, prometing, marketing,
warranting, and selling of the Affected Class Vehicles as suitable and safe for operation and
use in the intended and reasonably foreseeable manner.

vi. The Defendant’s, KiA, response to consumers presenting the Oil Consumption
Defect at Kia dealerships

Accerding to the Defendant's, KIA, website, its Affected Class Vehicles come with a five-
year/100,000 kilometre “worry-free comprehensive wamranty covering virually the entire

vehicle.”
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The Kia Warranty includes: five-year/100,000 kilometre powertrain warranty; 8-
year/130,000 kilometre major emission components that guarantee that the car will conform
with government emission standards; and five-yearfunlimited mileage as to roadside

assistance plan.

The Powertrain Warranty covers the engine, transmission, and drive systems. Accordingly,
the Powertrain Wamanty is the applicable warranty related to the Oil Consumption Defect.

The Defendant, KIA, instructs vehicle owners and/or lessees to bring their vehicles to a Kia
dealership for the warranty repairs. Many owners and/or iessees have presented the
Affected Class Vehicles to Kia dealerships with complaints about the Oil Consumption
Cefect.

Despite the Defendant’s, KIA, knowledge of the problem—and presumed knowledge of how
to appropriately remediate and prevent the Oil Consumption Defect from recurring—the
Defendant, KIA, has not fixed the defect in vehicles under warranty. nstead, customers
report the following actions at Kia dealerships:

a. advising customers that excessive oil consumption is normal and that oil
should be added to the engine on a regular basis between oil change
intervals; and

b. adding significant amounts of engine v¢il, sometimes exceeding the
recommended fill level.

These customer experiences are consistent with the TSBs the Defendant, KIA, has issued,
but neither of these service actions actually fixes the Oil Consumption Defect and each of
them will allow damage to the combustion, exhaust, and emission systems described above
to occur over time. In fact, The Defendant's, KIA, actions are likely exacerbating the
damage that the Oll Consumption Defect would cause under ordinary circumstances if no
intervention occurred.

These customer experiences reflect service actions that are contrary, morecver, to the
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recommendations set forth in the Affected Class Vehicle Owner's Manuals of the
Defendant, KIA. For example, the Cwner's Manual for the 2020 Kia Sportage contains a
table for Turbo Medels specifying that enging oil should be changed every 12 months or
10,000 kilometers for normal maintenance, and avery six months or 5,000 kilometers for
severs usage conditions.

The Owner's Manual for the 2020 Kia Sportage specifies that, for non turbo models, engine
oil should be changed evary 12 menths or 12,000 kilormetres under normal condltions, and
every six menths or 6,000 kilometres for severs usage conditions.

Cohsumers have incurred and will continue to incur expenses related to the Oil
Consumption Defact because the Defendant's, KIA, service and repairs do not adequately
resolve the il Consumption Defect.

vil. The Defendant's, HYUNDAI response to consumers presenting the Ol
Consumption Defect at Hyundai dealerships

The Affected Class Vehicles of the Defendant, HYUNDAI, come with a five-year /100,000

kilometre Powertrain Limited Warranty; five-year/100,000 kilometer New Vehicle Limied
Warranty; five-yearfunlimited Kilometre Anti-Paerforation Warranty, five-yearfunlimited
kilometre 24-hour roadside assistance, as wsll as additional warrantles for parts,
accessories and emissions, and elactric and hybrid powertrafn coverage.

The Powertrain Warranty covers the engine, transmission, and drive systems. Accordingiy,
the Powertrain Warranty Is the applicable wamanty related to the Qil Consumption Defect.

The Defendant, HYUNDAI, instructs vehicle owners and/or lessees to bring their vehicles
to a Hyundai dealership for the warmanty repairs. Many owners and/or lessees have
presented Affected Class Vehicles to Hyundai dealerships with complaints about the O
Consurnption Defect.

Despite the Defendant’s, HYUNDAL, knowledge of the problem—and presumed know'edge
of how to appropriately remediate and prevent the Oli Consumptlon Defect from
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recurring—the Defendant, HYUNDA!, has not fixed the defect in vehicles under warranty.
instead, customers report two different actions at Hyundai dealerships:

a. advising customers that the excessive oil consumption is normal and that oil
should be added to the engine on a regular basis between oil change
intervals; and

b adding significant amounis of engine cil, sometimes exceeding the
recommended fill level.

Thess customer experignces are consistent with the TSBs the Defendarit, HYUNDAI, has
issued, but neither of these service actions actually fixes the Oil Consumption Defect and
each of them will allow damage to the combustion, exhaust, and emission systems
described above to occur over time. In fact, the Defendant's, HYUNDAI, actions are likely
exacerbating the damage that the Oil Consumption Defect would cause under ordinary

circumstances if ne intervention occurred,

These customer experiences refiect service actions that are contrary, moreover, to the
recommendations set forth in the Affected Class Vehicles Owner's Manuals of the
Defendant, HYUNDAL. For example, the Owner's Manual for the 2020 Hyundai Schata
contains a schedule for Normal Maintenance, which specifies that engine oil should be
changed every 12 months or 12,000 kilometres.

The Defendant, HYUNDAI, further advises that engine oil should be changed every six
months or 6,000 kilometres for savere usage conditions.

Consumers have incurred and will continue fo incur expenses related fo the Qil
Consumption Defect because the Defendant's, HYUNDAI, service and repairs do not
adequately resolve the Oil Consumption Defect.

vili.  Oil consumption in the Affected Class Vehicles

The Defendant, KIA, advises customers on its website under “Car care tips™ that “oil stops
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the metal surfaces in your engine from grinding together and wearing, by creating a
separating oil film batween them. The oll also disperses heat and reduces wear, protecting
the engine.”

The Defendant, KIA, further advises consumers onits website under “Protect Your Kia” that
customers should change their engine oil every 7,500 miles.

As of 2017, the Defendant, HYUNDAI had built five miflion engines at its Alabama
manufacturing facility.

The Defendant, HYUNDAI, acknowledges on its wabsite under “Hyundai gives you
maximum choice, Engines and powertrains” that “good [engine] performance characteristics
remain of prime importance,” and claims that it “is trying to strike the perfect balance
between power and efficiency with special consideration to the environment. We are
committed to warking towards better performance, higher efficiency and cleaner emigsions.”

The Defendant, HYUNDAI, advises customers on its website under “Car Care” that “[gJetting
regular oil changes is easy and can extend the life of your car. Engine cil is ene of the most
impeonant fiuids in your car. As you grive, oil breaks down and is exposed fo contaminants,
reducing its lubricating properties.”

The Defendant, HYUNDAI, further advises that most consumers should change theirengine
oil evary 6,000-7,500 miles.

Ix. The Defendants’, KIA and HYUNDAI marketing of tha Affected Class Vehicles

The Daefendants, KIA and HYUNDAI, design, engineer, manufacture andfor sell the Affected
Class Vehicles throughout North Amarica through their network of autherlzed motor vehicle
dealars.

The Defandant, K14, touts its vehicles’ dependability on its website: “In 2022, Kia ranked
highest among mass market brands in J.D. Power's Vehicle Dependability Study. The study
determines long-term reliability by measuring the number of problems in thras-year old
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vehicles across nine major categories. This year's study found that Kia vehicles received
the best scores in vehicle dependability among mass market brands.”

The Defendant's, KIA, business is performing immensely well. In September 2021, the
Defendant, KIA, announced that it had experienced its best-ever third-quarter sales in
company history for a total of 177,014 vehicles soid, and that this resuit has contributed to
its highest ever sales performance for the first nine months of a calendar year — a total of
685,525 vehicles — a nine-percentincrease over the previous first three-quarter saies record
of 491,764 vehicles in the United States.

The Defendant, HYUNDAI, is the fifth largest automaker in the world, with average annua!
saies for all vehicles, including lis Affected Class Vehicles, of over 700,000 vehiciles in the
United States in 2021 and nearly 3,000,000 vehicles globally. Sales of the Elantra topped
127,000 in 2021, sales of the Santa Fe exceeded 112,000 that year and Sonata saies were
in excess of B3,000 in the United Siates.

The Defendant’s, HYUNDAI, business is also performing immensely well - aven in the face
of a global pandemic. For example, in July 2021, it announced that it had its largest profit
in seven years, and its website indlcates that in 2019, it had exceeded KRW 100 trillion in
sales, its "highest ever sales figure, and the continuation of a ong history of solid
performance.”

Overall, the Defendant, HYUNDAI, touts its vehlcles’ “high quality, dependability and
relizbility” and thatits “dedication and commitment to building vehicles of the highest quality
knows no bounds.”

X, The Defendants, KIA and HYUNDAI, concealed the Oil Consumption Defect
from consumers and deflect responsibliity for engine problems onto
consumers

As alleged herein, the Defendants, KiA and HYUNDAI, have failad to disclose the Affected
Class Vehicles ' excessive oil consumption problem to consumers before or at point-of-saie.
The Defendants, KIA and HYUNDA! have also refused to acknowledge the Oil
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Consumption Defect to vehicle owners and/or lessees and further, have affirmatively taken

steps to conceal the Cil Consumption Defect.

xl. Agency relationship befween Defendants, KIA and HYUNDAI, and their
authorlzed dealerships as to the Affected Class Vehicles

The Defendants, KAl and HYUNDAI, as the vehicle manufacturers, impliedly or expressly
acknowledged that Kia and Hyundai authorized dealerships are their sales agents, the
dealers have accepted that undertaking, they have the ability to control authorized Kia and
Hyundai dealers, and they act as the principal in that relationship, as is shown by the
foliowing:

{a) The Defendants can terminate the relationship with their dealers at wilf;

{b} The relationships are indefinite;

{c) The Defendants are in the business of seliing vehicles as ars their dealers;

{d) The Defendants provide tools and resources for Hyundai and Kia dealers to sell
vehicles;

fe) The Defendants supervise their dealers regularly;

() Without the Defendants the relevant Kia and Hyundal dealers wouid not exist:

(g) The Defendants as the principal require the following of their dealers:

(i} Reporting of sales;

(ii) Computer network connection with the Defendants:

(i)  Training of dealars’ sales and technical persennel;
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fiv} Lise of the Defendanis’ supplied computer software:
{v) Participation: in the Defendants’ training programs;

(vi)  Establishment and maintenance of service departments in Hyundai and Kia

dealerships;

(vii}  Certification of Defendants’ pre-owned vehicles:

tviii)  Reporting o the Defendants with respect to the car delivery, incivding
reporting the Plaintiffs names, addresses, preferred titles, primary and
business phone numbers, e-mail addresses, vehicle VIN numbers, delivery
date, type of sale, leaseffinance terms, factory incentive coding, if
applicable, vehicles’ odometer readings, extended service contract sale

designations, if any, and names of delivering dealership employees: and

{ix) Displaving the Defendants’ loges on signs, literature, products, and
brochures within dealerships.

Dealerships bind the Defendants with respect fo:

{i} Warranty repairs an the vehicles the dealers sell; and

{ii} issuing service contracts administered by the Defendants.

The Defendants further exercise contro! over their dealers with respect to:
[} Financial incentives given to Kia and Hyundai dealer employees;
{ii} Losations of dealers;

{if)  Testing and certification of dealership personnel to ensure compliance with
the Defendants policies and procedures; and
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(v}  Customer satisfaction surveys, pursuant i which the Defendants allocate
the number of their cars to each dealer, thereby directly controlling
dealership profits.

Kia and Hyundai dealers sell the Defendants’ vehicles on the Defendants’ behalf,
pursuant {o a “floor plan,” and the Defendants do not receive payment for their cars
until the dealerships seli them;

Dealerships bear the Defendants’ brand names, use their logos in advertising and
on warranty repair orders, post Hyundai and Kia brand signs for the public to see,
and enjoy a franchise to sell the Defendants’ products, including the Affected Class
Vehicles;

The Defendants require Kia and Hyundai dealers to follow the rules and policies of
the Defendants in conducting all aspects of dealer business, including the delivery
of the Defendants’ warmranties described above, and the senvicing of defective
vehicles such as the Affected Class Vehicles:;

The Defendants require their dealers to post the Defendants’ brand names, logos,
and signs at dealer locations, including dealer se'rvice depariments, and to identify
themselves and to the public as authorized Kia and Hyundai dealers and servicing
outlets for the Defendants’ vehicles;

The Defendants require their dealers to use service and repair forms containing their
brand names and logos;

The Defendants require Kia and Hyundai dealers to perform the Defendants
warranty diagnoses and repairs, and to do the diagnoses and repairs according to
the procedures and policies set forth in writing by the Defendants;

The Defendants require Kia and Hyundai dealers to use parts and tools either
provided by the Defendants or approved by Defendants and to inform the
Defendants when dealers discover that unauthorized parts have been installed on



~36-

ane of the Defendants vehicles;

{) The Defendants require dealers’ service and repair employees to be trained by the
Defendants in the methods of repair of Hyundai and Kia-brand vehicles:

{r) The Defendants audit Kia and Hyundai dealerships’ sales and service departments
and directly contact the customers of said deslers to determine their level of
satisfaction with the sale and repair services provided by the dealers: dealers are
then granted financial incentives or reprimanded depending on the level of
satisfaction;

{5} The Defendants require their dealers to provide it with menthly staterments and
records pertaining, in part, to dealers’ sales and servicing of the Defendants’
vehicles,

{t) The Defendants provide technlcal servica builetins and messages to their dealers
detailing chronic defects present in product lines, and repair procedures to be
followed for chronlc defects;

{u) The Defendants provide their dealers with specially trained service and repair
consultanis with whom dealers are required by the Defendants to consult when

dealers are unable to correct a vehicle defect on their own:

{v) The Defendants require Kia and Hyundai-brand vehicle owners to go to authorized
Kia and Hyundai dealers to obtain servicing under the Defendants warranties; and

(w}  Kia and Hyundal dealers are required to notify the Defendants whenever a vehicle
is sold or put Into wamanty service.

Part 2: REUEF SOUGHT

1. The Plaintiff, on his own behalf and on behalf of the proposed Class Members, claims
against the Defendants, KCI, KMC, KMA, KMMA, HACC, HMC, HMA and HMMA, jointly
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and severally, as follows:

(a)

(b}

(c)

(d)

an order certifying this action as a class proceeding and appointing the Plaintiff as
the named representative;

a declaration that the Affected Class Vehicles are equipped with engines containing
the Oil Consumption Defect;

a declaration that the Defendants, KCI, KMC, KMA, KMMA, HAGC, HMC, HMA
and/or HMMA, were negligent in the design and/or manufacturing of tha Affected
Class Vehicles equipped with engines containing the Oil Consumption Defect
causing the Plaintiff and proposed Class Members to suffer damages;

a declaration that the Defendants, KC!, KMC, KMA, KMMA, HACC, HMC, HMA
andfor HMMA,

(i breached their duty of care fo the Plaintiff and proposed Class Members;

{ii) breached express warranties as 1o the Affected Class Vehicles and are
consaquently liable fo the Plaintiff and proposed Class Members for
damages;

fiif) breached implied warranties or conditions of merchantability as to the
Affected Class Vehicles and are consequently liable to the Phaintiff and
proposed Class Members for damages pursuant to sections 18{a},({b) and
56 of the Sale of Goods Act, R.5.B.C. 1506 ("SGA"T, 410; sections 16(2},
{4) and 52 of the Sale of Goods Act, RSA 2000, c. 5-2; sections 16(1), (23
and 52 of the Salfe of Goods Act, RSS 1978, ¢. 5-1: sections 16(a), {b) and
94 of The Sale of Goods Act, CCSM 2000, ¢. $10; sections 15(1), {2) and
51 of the Saie of Goods Act, RSO 1990, c. $.1; sections 16(a),{c) and 54 of
the Sale of Goods Act, RSNL 1990, ¢. $-6 ; sections 17{a).(b) and 54 of the
Sale of Goods Act, RSNS 1889, ¢. 408; sections 20(a).(b)and 67 of the Sale
of Goods Act, RSNB 20186, c. 110; sections 16(a), (b) and 53 of the Sale of
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Goods Act, REPE! 1988, c. §-1; sections 15{a), (b) and 80 of the Sale of
Goods Acl, R8Y 2002, c. 198; sections 18(a),(b) and 60 of the Sals of
Goods Act, RSNWT 1988, ¢. 5-2; and sections 18(a),(b) and 80 of the Sale
of Goods Act, RGNWT (Mu) 1988, ¢. 5-2; and

(iv)  engaged in unfair practices contrary to sections 4 and 5 of the Business
Practices and Consumer Profection Act, $.B.C. 2004 ("BPCPA™; Sections
5 and § of the Consumer Profection Act, RSA 2000, c. C-26.3; Sections 6
and 7 of The Consumer Protection and Business Praclices Act, S8, 2014,
¢ C-30.2; Sections 2 and 3 of The Business Practicas Act, CCSM ¢ B120;
Sections 14(1) and (2) of the Consurner Protection Act, 2002, SO 2002, ¢
30, Sch A and Section 4 (1) of the Consumer Product Warranty and Liability
Acl, SNB 1878, c C-18.1, and are consequently liable fo the Plaintiff and
proposed Class Members for damages;

a declaration that itis not in the interests of justice to require that notice be given,
where applicable, under the BPCPA; Consumer Protection Act, RSA 2000, ¢. C-
26.3; The Consumer Protection and Business Practices Act, 88, 2014, ¢ C-30.2: The
Business Practices Act, CCSM ¢ B120; Consumer FProtection Act, 2002, SO 2002,
¢ 30, Sch A; Consumer Praduct Warranty and Liability Act, and SNB 1278, c C-18.1,
and waiving any such applicable notice provisions:

an Order for the statutory remedies available under the BPCPA; Consumer
Frofection Act, RSA 2000, c. C-26.3;The Consumer Profection and Business
Practices Act, 85, 2014, c C-30.2,The Business Praciices Act, CCSM ¢ B120:
Consumer Profection Act, 2002, SO 2002, ¢ 30, Sch A; Consumer Product Warranty
and Liabitity Act, SNB 1978, ¢ C-18.1,including damages, cancellation and/or
rescission of the purchase andfor lease of the Affected Class Vehicles:

an order directing the Defendants, KCi, KMC, KMA, KMMA, HACC, HMC, HMA
andfor HMMA, to advertise any adverse findings against them pursuant to section
172{3)(c) of the BPCPA; Section 18 of the Consumer Protection Act, RSA 2000, ¢,
C-26.3;Section 93{1Xf) of The Consumer Protection and Business Practices Act,



(h)

i)

(k}

(1)

(m)

(n)

-39
S8, 2014, ¢ C-30.2; Section 23({2)(f} of The Business Practices Act, CCSM ¢ B120;
Section 18(11) of the Consumer Profection Act, 2002, SO 2002, ¢ 30, Sch A 2nd
Section 15 of the Consumer Product Warranty and Liability Act, SNB 1978, ¢ C-
18.1;

a declaration that the Defendants, KCI, KMC, KMA, KMMA, HACC, HMC, HMA
and/or HMMA, breached sections 36 and/or 52 of the Competition Act, R.5.C 1985,
¢. G-34 and are consequently liable to the Plaintff and propesed Class Members for
damages;

a declaration that the Defendants, KCI, KMC, KMA, KMMA, HACC, HMC, HMA
andfor HMMA, were unjustly enriched at the expense of the Plaintiff and proposed
Class Members;

an order enjoining the Defendants, KCI, KMC, KMA, KMMA, HACC, HMC, HMA
andfor HMMA, from continuing the unlawful and unfair business practices as alleged
herein;

injunctive andfor deciaratory relief requiring the Defendants, KCI, KMC, KMA,
KMMA, HACC, HMC, HMA andfor HMMA, fo recall, repair andfor replace the
engines equipped in the Affectad Class Vehicles containing the Qil Consumption
Defect and/or buy back all Affected Class Vehicles and to fully reimburse and make
whole all proposed Class Members for all costs and economic losses associated
therewith;

an order pursuant fo section 29 of the Class Proceeding Act, R.S.B.C. 1896, ¢.50
(“CPA") directing an aggregate assessment of damages;

costs of notice and administering the plan of distribution of the recovary in this action
plus applicable taxes pursuant to section 24 of the £PA:

damages, including actual, compensatory, incidental, statulory and consequential
damages;
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(o) special damages,

(p) punitive damages;

(a) costs of investigation pursuant to section 36 of the Competition Ack,

(r) pre-judgment and post-judgment interest pursuant to the Court Order irterest Act,
R.5.B.C. 1996, ¢. 79; and

{s) such further and other relief as to this Honourable Court may seem just.

Part 3: LEGAL BASIS

Jurisdiction

1. There is a real and substantial connection between British Columbia and the facts aileged
in this proceeding. The Plaintiff and proposed Class Mermbers plead and rely upon the Court
Jurisdiction and Proceedings Transfer Act, R.S.B.C. 2003, c.28 (the “CUPTA™) in respect of
the Defendants. Without iimiting the foregeing, a real and substantial connection between
British Columbia and the facts alieged in this proceeding exists pursuant te sections 10
(eXi}, (e XHiXANB}, {f), (g}, (h) and {i} of the CJPTA because this proceeding:

{e)(i} concems contractual obiigations to a substantial extent, were fo be
performed in British Columbia;

(eXiiXAXB} the contractis for the purchase of property, services or both, for use other
than in the course of the purchaser’s irade or profession, and resulted from

a solicitation of business in British Columbia by or on behalf of the seller;

] concemns restitutionary obligations that, to a substantial extent, arose in
British Columbia;

{g) concems a tort committed in British Columbia;
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{h) concems a business camied on in British Columbia: and

{i) is a claim for an injunction ordering a party to do or refrain from doing
anything in British Columbia.

Causes of Action

Naegligence

2, The Plaintiff and proposed Class Members hereby incorporate by reference the allegations
contained in the preceding paragraphs of this Notice of Civil Claim.

3. Atallmaterial imes to the cause of action herein, the Plaintiff and proposed Class Members
were using the Affected Class Vehicles for the purposes and manner for which thay were
intended. The Defendants as vehicle manufacturers, at all material times, owad a duty of
care to the Plaintiff and proposed Class Members to provide a product that did not have a
design and/or manufacturing defect. The Affected Class Vehicles pose a substantial risk of
harm or injury td proposed Class Members on account of the Oil Consumption Defect.

4, The Defendants as the designer, engineer, manufacturer, promoter, marketer and/or
distributor of the Affected Class Vehicles, intended for use by ordinary consumers, owed
a duty of care to the Plainiiff and proposed Class Members to ensure that the Affected
Class Vebhicles were reasonably safe for use.

5. The Defendants owed a duty of care to the proposed Class. This duty of care was breached
by the Defendants’ failure to design andfor manufacture sngines equipped in the Affected
Class Vehicies that did not consume excessive amounts of oil which destroys engine parts,
impairs efficiency and cause higher emissicns, ieading fo sudden and unexpected stalling,
loss of power and/or catastrophic engine failure.

B. Atallmaterial times, the Defendants owed a duty of care to the Plaintiff and proposed Class
Members and breached that standard of care expected in the circumstances. They knew
of the Dil Consumption Defect, yet they continued to equip the Affected Class Vehicles with
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engines containing the Ofl Consumption Defect.

The Defendants owed the Plaintiff and proposed Class Members a duty to carefully monitor
the safety and post-market performance of the engines eguipped in the Affected Class
Vehicles. The Defendants had a duty to wam or promptly wam the Piaintiff and proposed
Class Members of the dangers associated with the use of the Affected Class Vehicles. They
failed fo promptly, or at all, recall the Affected Class Viehicles from the Canadian market
upon discovering the Oif Consumption Defect, which could cause serious perscnal injury
andfor property damage, in conditions of ordinary use and which otherwise reduced the
value of the Aflected Class Vehicles and resulted in costs associated with the loss of use
of the Affected Class Vehicles.

The circumstances of the Defendants being in the business of designing, manufacturing and
placing the Affected Class Vehicles into the Canadian stream of commerce are such that
the Defendants are in a position of legal proximity to the Plaintiff and proposed Class
Members, and therefore are under an ebligation to be fully aware of safety when designing,
manufacturing, assembling and selling a product such as the Affected Class Vehicles.

It was reasonably foreseeable that a failure by the Defendants to design andfar
manufacturer engines that did not consume excessive amounts of oil which desiroys engine
parts, impairs efficiency and cause higher emissions, leading to sudden and unexpected
stalling, loss of power and/or catastrophic engine failure, would cause hasm or injury to the
Plaintiff and proposed Class Members.

The Plaintiff and proposed Class Members had no knowledge of the Oil Consumption
Defect in the Affected Class Vehicles and had no reason o suspect the Qil Consumption
Defect.

The Defendants knew or ought to have known that the Affected Class Vehicles equipped
with engines centaining the Qil Consumption Defect, which, in the absence of reasonabile
care in the design, manufaciure and/or assembiy of such engines equipped in the Affected
Class Vehicles, presented a substantial safety hazard to drivers and passengers of the
Affected Class Vehicles as a result of sudden and unexpected stzlling, loss of power and/or
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catastrophic engine failure.

As such, the Defendants through their employees, officers, directors, and agents, failed to

meet the reasonable standard of care or conduct expected in the circumstances in that:

(a)

(b)

(c)

(d)

{e)

()

(9

{h)

they knew, or cught fo have known, about tha Qil Consumption Defect in the
Affected Class Vehicles and should have timely warned the Plaintiff and proposed
Class Members:

they designed, developed, manufactured, tested, assembled, marketed, advertisad,
distributed, supplied andfor sold vehicies equipped with defective engines;

they fatled to timely warn the Plaintiff, proposed Class Members andfor consumers
about the Oil Consumption Defect in the Affected Class Vehicies, which presented
a substantal safety hazard to drivers and passengers:

they failed to change the design, manufacture andfor assembly of the defective
engines equipped in the Affected Class Vehicles containing the Oil Consumption
Defectin a reasonabie and timeiy mannar;

they failed fo properly inspect and test the engines equipped in the Affected Class
Vehicles containing the Cil Consumption Defect;

they knew, or cught to have known, about the Qil Consumption Defect in the
Affected Class Vehicles but failed to disclose it:

they failed to timely issue and implement safety, repair and/or replacement reczlis
of the Affected Class Vehicles equipped with engines containing the Qi
Consumption Defect:

the Gil Consumption Defect presented a serious safety hazard to drivers and
passengers of the Affected Class Vshicles resulting from sudden and unexpected
stalling, loss of power and/or catastrophic engine failure:
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)] notwithstanding that they foresaw personal injury andfor the loss of property of the
drivers and passengers in the Affected Class Vehicles, they failed or failed to
promptly eliminate or correct the Qil Consumption Defect in the Affected Class
Vahicles; and

f]] falied to exercize reasonabie care and judgment in matters of design, manufacture,
materials, workmanshlp andfor quality of & product which would reasonably be
expected of it as an automoblle manufacturer.

As a result of the Oil Consumption Defact in the Affectad Class Vehicles by reason of the
Defendants’ negligence and their failure fo disclose andior adequately wam of the Qil
Consumption Defect, the Plaintiff and proposed Class Mambers have suffered damages
and will continue to suffer damages. The value of each of the Affected Class Vahicles is
reduced. The Plaintiff and each proposed Class Member must expend the fime to have
his/her vehicle repaired and/or recalled and be without their vehicle. The Defendants should
compensate the Plaintff and each proposed Class Member for their incurred out-of-pocket
expenses for, infer alia, altemative transportation and vehicle paymenis as a result of the
Ol Consumption Defect.

Breach of Express Warranty

14,

15.

16.

The Plaintiff and proposed Ciass Membaers heraby incorporata by reference the allegations
contained in the preceding paragraphs of this Notice of Civil Claim.

As an express warrantor and manufacturer and merchant, the Defendants had certaln
obligations to conform the engines equipped in the Affacted Class Vehicles to their express
warranties.

The Defandants marketed, distributad andfor sold the Affected Class Vehicles in Canada,
including the Province of British Columbia, as safe and reliable vehicles through
Independent retail dealers and/or authorized dealerships. Such represertations formed the
basis of the bargain in the Piaintiff's and proposed Class Members’ decisions to purchase
and/or lease the Affected Class Vehicles.
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When the Plaintiff and proposed Class Members purchased andfor leased their vehicles
aquipped with engines containing the Oil Consumption Defect (sither as new vehicles or
as used vehicles with remaining wammanty coverage), the Defendants expressly warranted
under their warranties that they would correct any vehicie defect found within the warrahty
period, and cover all towing, parts, and labor needed to correct the defect.

The warranties of the Defendanis formed a basis of the bargain that was reached when the
Piaintiff and proposed Class Members purchased and/or leased the Affected Class
Vehicles.

The Qil Consumption Defect at issue in this liigation was present at the time vehicles
equipped with the defective engines wers sold and/or teased to the Plaintiff and proposed
Class Members.

The Defendants breached their express wamranties {and continue to breach these eXpress
warranties) because they did not and have not correctad the CHl Consumption Defect Inthe
Affected Class Vehicles.

Pursuant to their express warranties, the Defendants were obligated to correct ahy defect
in the engines equipped in the Affected Class Vehicles containing the Oil Consumption
Defect owned and/or leased by the Plaintiff and proposed Class Members.

Although the Defendants were obligated to correct the defective engines in the Affected
Class Vehicles, none of the purported, attempted fixes o the Oil Consumption Defect are
adequate under the terms of the warranty, as they did not cure the Oil Consumption Defect.

The Defendants and their agent dealers have failed and refused ta conform the defective
engines in the Affected Class vehicles containing the Gil Consumption Defect to their
express warranties. The Defendants’ conduct, as averred to herein, has voided any attempt
on their part to disclaim liability for their actions.

In particular, the Defendants breached their express warranties by
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{(a) knowingly providing the Plzintiff and proposed Class Members with the Afectad
Class Vehicles containing defects in material that ware never disclosed to the
Plaintiff and propesed Ciass Membars:

{b) failing to repalr or repiace the Affected Class Vehicles equipped with engines
containing the Oil Consumption Dafect at no cost within the warranty period:

{c) ignoring, delaying responses to and denying warranty claims in bad faith; and

{d) supplying prodicts and materials that failed to conform to their representations.

The Plaintiff and proposed Class Members have performed each and every duty required
of them under the terms of the warranties, except as may have been excused or prevented
by the conduct of the Defendants or by operation of law in light of the Defendants, conduct
as described herain.

The Plaintiff and proposed Class Membars have given the Defendants a reasonable
opportunity to cure their breach of express warranties or, altematively, were not required
to do =0 because such an opportunity would be unnecessary and futile given that the
repairs and/or replacements offered by the Defendants can neither cure the Oil
Consumption Defect in the Affected Class Vehicles nor resolve the incidental and
consequential damages flowing therefrom.

The Defendants received timely notice regarding the QIl Consumption Defect from the
Plaintiff and proposed Class Members when they brought their vehicles to their dealerships.
The Defsndants also recelved notics through complaints made by other consumers, to
NHTSA and to Transpert Canada. Notwithstanding such notige, the Defendants have falled
and refused to offer an effective remedy,

In their capacity as a supplier and/or warrantor, and by the cenduct described herein, any
attempt by the Defendants to limit their express warranties in a manner that would enforce
the five-year/100,000 kilometres limitwould be unconscionable. The Defendants' warranties
were adhesive, and did not permit negotiation, or the inclusion of desigh and/or
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manufacturing defects. The Defendants possessed superior knowledge of the defects in the
engines equipped in the Affected Class Vehiclas containing the Qil Consumption Defect
prior to offering the Affected Class Vehicles for sale. The Defendants concealed and did not
disclose the Oil Consumption Defect, and the Defendants, did not remedy the defect prior
to sale (or afterward). Any effort to otherwise limit liability for the design andfor
manufacturing defect is null and void.

Further, because the Defendants have heen unable to remedy the Oit Consumption Defect,
the fimitation on remedies included in the wamranty fails its essential purpese and is null and
void.

The Plaintifi and proposed Class Members have suyffered damages caused by the
Defendants’ breach of their express wamanties and are entitled to recover damages,
including but not limited to, diminution of value.

Breach of the Implied Warranty or Condition of Merchantability pursuant to the SGA and
Parallel Provincial Sale of Goods Legislation

3.

32,

3.

The Plaintiff and proposed Class Members hereby incorporate by reference the allegations
contained in the preceding paragraphs of this Notice of Civil Claim.

The Defendants are a “seller” with respect to motor vehicles within the meaning ofthe SGA,
Sale of Goods Act, RSA 2000, c. $-2; Sale of Goods Act, RSS 1 978, ¢. 3-1; The Sale of
Goods Act, CCSM 2000, c. S10; Sale of Goods Act, RSO 1890, ¢. 5.1; Safe of Goods Act,
RSNL 1990, c. $-6 ; Sale of Goods Act, RSNS 1980, ¢. 408: Sate of Goods Act, RSNB
2016, c. 110, Sale of Goods Act, RSPE) 1988, c. 5-1; Sale of Goods Act, RSY 2002, c.
198, Safe of Goods Act, RSNWT 1988, ¢. $-2; and Safe of Goods Act, RSNWT {Nu) 1988,
€. 5-2, pursuant to their agency relationship with their authorized dealers, distributors,
reseilers, retailers andfor intermediaries,

The Defendants are, and were, at all relevant times a sealler with respect to Affected Class
Vehicles equipped with the defective engines containing the Gil Consumption Defect. The
Defendants directly sold and marketed vehicles equipped with the defective engines
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equipped in the Affected Class Vehicles containing the Oil Consumption Defect to
customers through authorized deaiers, like those from whom the Plaintiff and proposed
Class Members bought or leased their vehicles, for the intended purpose of consumers
purchasing the vehicles. The Defendants knew that the Affected Class Vehicles eguipped
with the defective engines containing the Oil Consumption Defect would and did pass
unchanged from the authorized dealers to the Plaintiff and proposed Class Members, with
no modification to the engines equipped in the Affacted Class Vehicles.

A warranty that the Affected Class Vehicles were in merchantabie condition was implied by
law pursuant to sections 18(a) and/or (b) of the SGA, sections 16{2) andfor {4} of the Safs
of Goods Act, RSA 2000, c. §-2; sections 16(1) and (2) of the Sale of Goods Act, RSS
1978, ¢. 5-1; sections 16(a) and/or (b) of The Sale of Goods Act, CCSM 2000, ¢. $10;
sections 15(1) and/or (2) of the Safe of Goods Act, RSO 1890, ¢. 5.1: sections 1 B(a) andfor
{c} of the Sale of Goods Act, RENL 1990, c. 8-6 ; sections 17(a) and/or (b} of the Sale of
Goods Act, RENS 1989, c. 408; sections 20(a) andfor (b} of the Safe of Goods Act, RSNB
2016, c. 110; sections 16{a} and/or {b} of the Sale of Goods Act, RSPEI 1988, ¢. 5-1;
sactions 15(a) and/or (b) of the Safe of Goods Act, RSY 2002, ¢. 198; sections 1 8{a) andfor
(b) of the Safe of Goods Act, RSNWT 1988, c. 5-2; and sections 18(a) and {b) of the Sale
of Goods Act, RSNWT (Nu) 1988, ¢. S-2,

The Defendants marketed, distributed and/or sold the Affected Class Vehicles in Canada,
including the Province of British Columbia, as sefe and reiiable vehicles through
independent retail dealers andfor authorized daalerships. Such representations formed the
basis of the bargain in the Plaintiff's and proposed Class Members' decisions to purchase
andfor lease the Affected Class Vehicles.

Affected Class Vehicles equipped with engines containing the Oil Consumption Defect were
cdefective at the time they left the possession of the Defendanis. The Defendants knew of
this defect at the time these transactions cccurred. Thus, vehicles equipped with defective
engines containing the Oil Consumption Defect, when sold and at all times thereafter, were
not in merchantable condition or quality and were not fit for their ordinary intended purpose.

The Ptaintiff and proposed Class Members purchased and/or leased the Affected Class
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Vehicles from the Defendants through their subsidisries, authorized agents for retail sales,
through private sellers or were otherwise expected to be the eventua purchasers and/or
lessees of the Affected Class Vehicles when bought andfor leased from a third party. Atall
relevant times, the Defendants were the manufacturers, distributors, warrantors and/for
sellers of the Affected Class Vehicles. As such, there existed privity and/or vertical privity
of contract between the Plaintiff and proposed Class Members and the Defendants, as to
their Affected Class Vehicles. Alternatively, privity of contract need not be estatlished nor
is it required because the Plaintiff and proposed Class Members are intendad third-party
beneficiaries of contracts between the Defendants znd their resellers, authorized dealers
and/or distributors and, specifically, of the Defendants’ implied warranties.

The Defendants' resellers, authorized dealers andior distributors are intermediaries
between the Defendants and consumers. These intermedlaries sell the Affected Ciass
Vehicles to consumers and are not, themselves, consumers of the Affected Class Vehicles
and, therefore, have no rights against the Defendants with respect to the Plaintiffs and
proposed Class Members’ acquisition of the Affected Class Vehicles. The Defendants’
warranties were designed to influence consumers who purchased and/or leased the
Affectad Class Vehicles.

The Defendants knew or had reason to know of the specific use for which the Affected
Class Vehicles were purchased or leased.

As a result of the Oil Consumption Defsct, the Affected Class Vehicles were not in
merchaniable condition when sald and are not fit for the crdlnary purpose of providing safe
and rellable transportation.

The Defendants knew about the Oli Consumption Defect in the Affected Ciass Vehlcles,
allowing them to cure their breach of warranty if they chose.

At all times that the Defendants wamanted and sold their Affecled Class Vehicles, they
knew or ought to have known that their warranties were false and yet they did not disclose
the truth or stop manufacturing or selling their Affected Class Vehicles and, instead,
continued to issue false warranties and continued te insist the products were safe. The
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Affected Class Vehicles were defective when the Defendants delivered them o their
resellers, authorized dealers and/or distributors which sold the Affected Class Vehicles and
the Affected Class Vehicles were, therefore, still defective when they reached the Plaintiff
and proposed Class Members.

The Defendants’ attempts to disclaim or limit the implied warranty of merchantability
vis-a-vis the Plaintiff, propcsed Class Members andfor consumers is unconscicnable and
unenforceable. Specifically, the Defendants’ warranty limitation is unenforceable because
they knowingly sold and/er leased a defective product without informing the Plaintiff,
proposed Class Members andfor consumers about the Oil Consumption Defect in the
Affected Class Vehicies. The time limits contained in the Defendants’ warranty periods were
also unconscionable and inadequate to protect the Plaintiff and proposed Class Members.
Among other things, the Plaintiff and proposed Class Members had no meaningful choice
in determining these time limitations, the terms of which unreasonably favoured the
Defendants. A gross disparity in bargaining power existed batween the Defendants and the
Plaintiff and propesed Class Members, and the Defendants knew that the Affected Class
Vehicles were equipped with a defective angine that consumed excessive amounts of oil
which destroys engine parts, impairs efficiency and cause higher emissions, leading fo
sudden and unexpested stalling, loss of power andfor catastrophic engine failure, all of
which posed a serious risk of harm, injury and/or property damage to the Plaintiff and
proposed Class Members.

The Plaintiff and proposed Class Members have complied with all obligations under tha
warranty or otherwise have been excused from performance of said obligations as a result
of the Defendants’ conduct alleged herein. Affording the Defendants a reasonabie
opportunity to cure their breach of written warranties, therefore, would be unnecessary and
futile.

As a direct and proximate result of the Defendants’ breach of implied warranties or
conditions of merchantability, the Plaintiff and proposed Class Mambers have suffered loss,
diminution and/or damage as a resuit of the Qil Consumption Defect in the Affected Class
Vehicles pursuant to sections 56 of the SGA, section 52 of the Sale of Goods Act, RSA
2000, c. 8-2; section 52 of the Safe of Goods Act, RSS 1978, ¢. S-1: section 54 of The Safe
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of Goods Act, CCSM 2000, e. S10; section 51 of the Sale of Goods Act, RSO 1990, ¢. 8.1;
section 54 of the Sale of Goods Act, RSNL 1990, ¢. §-6 ; section 54 of the Sale of Goods
Act, RGNS 1989, c. 408; section 67 of the Safe of Goods Act, RSNB 2018, ¢. 110;section
83 of the Sale of Goods Act, RSPE| 1988, ¢. S-1;section 80 of the Sale of Goods Act, RSY
2002, c. 198; section 60 of the Sale of Goods Act, RSNWT 1588, c. 5-2: and section 60 of
the Sale of Goods Act, RENWT {Nu) 1888, c. 5-2,

Violation of BPCPA and Parallel Provincial Consumer Protection Legislation

48.

47.

48,

45,

50.

51.

The Plaintff and proposed Class Members in British Columbia hereby incorporate by
reference the allegations contained in e preceding paragraphs of this Notice of Civil Claim.

The Defendants are in British Columbia for the purposes of the BPCPA, and in provinces
with parallel consumer protection legislation, as described in Schedule “A".

The Affected Class Vehicles are consumer “goods” within the meaning of section 1(1) of the
BPCPA, and parallel provincial consumer protection legislation, as described in Schedule
-A! B

The Piaintiff and proposed Class Members in British Calumbia who purchased andfor
ieased the Affected Class Vehicles primarily for personal, family or household purposes,
and not for resale or for the purposes of carmying on business, are “consumers” within the
meaning of section 1(1) of the BPCPA, and paralle! provincial consumer protection
legislation, as described in Schedule “A” .

The purchase and/or lease of the Affected Class Vehicles by the Plaintiff and proposed
Class Members in British Columnbia for persanal, family or household purposes, and not for
resale or for camying on business constitutes a “consumer transaction” within the meaning
of section 1(1) of the BPCPA, and parallel provincial consumer protection iegislation, as
described in Schedule “A™.

The Defendants are a “supplier” within the meaning of section 1{1) of the BPCPA, and
parallet provincial consurner protection legislation, as described in Schedule "A”, as they
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carriad on businass in British Columbia and whao in tha course of business participated in
8 consumer transaction by: (i) supplying goods to a consumar, or (i}) soliciting, offering,
adverlising or promoting with respect to a consumer transaction, whether or not privity of
contract exists between that person and the consumer, and includes an assignee of, any
rights or obligations of the supplier under tha BPCPA. The Defendants are the vehicle
manufacturers of the Affected Class Viehicles and distribute, market and/or supply such
vehiclas to consumers including proposed Class Members in British Columbia. At afl
relevant times, the Defendants were a supplier and/or seller of the Affected Class Vehicles
as their mseliers, authorized dealers and/or distributors ware acling as the agents of the
Defendants.

By failing te disclose and actively concealing the Oil Consumption Defect in the Afected
Class Vehicles, the Defendants engaged in unfair and decaptive trade practices prchibited
by sections 4 ard 5 of the BPCPA, and paralie! provincial consumer protection legislation,
as described in Schedule “A”. The Defendants knew that the Affected Class Vehicles weara
aquipped with a defective engina that consumad excessive amounts of oil which destroys
engine parts, impairs efficiency and cause higher emissions, leading to swdden and
unexpected stalllng, loss of power and/or catastrophle engine failure, all of which posed a
serious risk of harm, injury and/or property damage to the Plaintiff and preposed Class
Members, but yet failed to adequately wam consumers.

As alleged herein, tha Defendants made misleading representations and omissgions
concerning the benefits, performance and/or safety of the engine equipped in the Affacted
Class Vehicles.

In purchasing and/or leasing the Affectad Class Vehicies, the Plaintiff and proposad Class
Members were deceived by the Defendants’ failure to disclose their knowiedgea of the Oil
Consumptien Defect and assoclated safety risk.

In particutar, the Defendants engaged in a pattern of unfair or deceptive acts or practicas
in failing to disclose to the Plaintif and proposed Class Members that the Affected Class
Vahicles were equipped with a defective engine that consumed excessive amounts of cil
which destroys englne parts, impairs efficiency and cause higher emissions, leading to
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sudden and unexpected stalling, loss of power and/or catastrophic engine failure, all of

which posed a serious risk of harm, injury andfor properly damage to the Plaintiff and

proposed Class Members, as follows:

{a}

(b)

(c)

(d)

(e)

{f

failing to disclose that the Affected Class Vehicles, including the engine, were not
of a particular standard, quality, or grade;

failing to disclose before, during andfor after the time of purchase, lease and/or
repair, any and all known material defects or materiai noncorformity of the Affected
Class Vehicles, including the Cil Consumption Defect;

failing to disclose at the time of purchase andfor lease that the Affected Class
Vehicles, including the engine, ware not in good working order, defective, not fit for
their intended, and ordinary purpose, and created a serious and imrminent risk of
danger or harm to occupants of the Affected Class Vehicles:

failing to give adequate warnings and/or notices regarding the use, defects, and
problems with the engine equipped in the Affected Class Vehicles' to consumers
who purchased and/or leased the Affected Class Vehicles, even though the
Defendants possessed exclusive knowledge of the inherent oil defect in the engine
before and at the time of purchase and/or lease;

failing to disclose, either through warnings and/or recall notices, and/or actively
concealing, the fact that the engine in the Affected Class Vehicles was defective,
even though the Defendants knew abaut the Oil Consumption Defect; and

representing that the Oii Consumption Defect in the Affected Class Vehicles would
be covered under its warranty program.

In purchasing andfor leasing the Affected Class Vehicles, proposed Class Members In
Britlsh Columbia were decsived by the Defendants failure to disciose their exclusive
Knowledge of the Qil Consumption Dafect such that the engine equipped In the Affected
Class Vehicles consumed excessive amounts of oil which destroys engine parts, impairs
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efficiency and cause higher emissions, leading to sudden and unexpected stalling, loss of
power and/or catastrophic engine failure, all of which posed a serious risk of harm, injury
and/or property damage to the Plaintiff and proposed Class Members.

By failing to disclose and actively concealing the Qil Consumption Defect, the Defendants
engaged in unfair or deceptive acts or practices prohibited by sections 4 and 5 of the
BPCPA, and paraliel provincial consumer protection legislation, as described in Schedule
A

Further, as alleged herein, the Defendants made misleading representations andfor
omissions conceming the benefits, performance andfor safety of the Affected Class
Vehicles, in particular as to the engine equipped in the Affected Class Vahicles by

{a} publishing owners’ manuals that made materially misleading omissions conceming
vehicle safety and purparted performance which uniformly omitted any warning to
consumers that the engine equipped in the Affected Class Vehicles consumed
excessive amounts of il which destroys engine parts, impairs efficiency and cause
higher emissions, leading to sudden and unexpected stalling, loss of power and/or
catastrophic engine failure;

(b} advertisernents which uniformly omitted any informaticn about the Oil Consumption
Defect and which misled consumers into believing that the engine in the Affected
Class Vehicles would function properly; and

{c) emphasizing and extolling in brochures the safety, durability and performance of the
Affected Class Vehicles.

The Defendants’ conduct as alleged herein was, and is, in violation of sections 4 and 5 of
the BPCPA, and parallel provincial consumer protection legislation, as described in
Schedule “A”, in particular, by:

{a) representing that the Affected Class Vehicles, including the engine, were defect-fres
and did not pose a safety hazard, which it did not;
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{D) representing that the Affected Class Vehicles, including the engine, were of a
particular standard, quality or grade, when they were not;

{c) advertising the Affected Class Vehicles, including the engine, with intent not to sell
them as advertised; and

(d) representing that the Affected Class Vehicles, including the engine, have been
supplied in accordance with a previous representation as to benefits, performance
andfor safety, when they have not.

In purchasing and/or laasing the Affected Class Vehicles, propesed Class Members in
British Columbia were deceived by the Defendants failure fo discloss their exclusive
knowledge of the Cil Consumption Defect and/or their representations made as to the
benefits, performance and/or safety of the Affected Class Vehicles in their sales brochure
materials, manuals, press releases and/or wabsites.

The Defendants intentionally and knowingly misrepresentad and omitted material facts
regarding their Affected Class Vehicles, specificaliy regarding the Qil Consumption Defect,
with an intent fo mislead the Plaintiff and proposed Class Members,

In purchasing andfor leasing the Affected Ciass Vehicles, the Plaint/ff and proposed Class
Members were deceived by the Defendants’ faiiure to disclose their knowledga of the Oil
Consumption Defect and assaciated safety risk.

The Plaintiff and proposed Class Members had no way of knowing of the Defendants’
repressntations were false, misleading and incomplete or knowing the true nature of the il
Consumption Defect in the Affected Class Vehicles. As allegad herein, the Defendants
engagaed in a pattern of deception in the face of a known engine defect in the Affected Class
Vehicles, The Plaintiff and proposed Class Members did not, and could not, unravel the
Defandants’ deception on their own.

The Defendants knew, or ought to have known, that thelr conduct violated sections 4 and
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% of the BPCPA, and paraliel provincial consumer protection legislation, as described in
Schedule “A".

The Defendants owed the Plaintiff and proposed Class Mernbers a duty to disclose the truth
about the Oil Consumption Defect in the Affected Class Vehicles as it created a serious
safety hazard and the Defendants:

{a} possessed exclusive knowledge of the Gil Consumption Defect in the Affected Class
Vehicles;

(b} intentionaily concealed the foregoing from the Plaintiff and proposed Class
Members; and/for

{c} failed 10 wam consumers or fo publicly admit that the ARfected Class Vehicles had
a engine defect.

The Defendants had a duty to disclose that the engine in the Affected Class Vehicles was
fundamentally flawed as described herein because it created a serious safety hazard and
the Piaintiff and proposed Class Members relied on the Defendants' material
misrepresentations and omissions regarding the Affected Class Vehicles and the Oil
Consumption Defect.

The Defendants’ conduet proximately caused injuries to the Plaintiff and proposed Class
Members that purchased and/for leased the Affected Class Vehicles and suffered harm as
alleged herein.

The Plaintif and proposed Ciass Membears were injured and suffered ascertainable loss,
injury-in-fact and/or actuai damage as a proximate result of the Defendants’ conduct in that
the Plaintiff and proposed Class Members incurred costs reiated to the Oil Consumption
Defect including repair, service andfor replacement costs, rental car costs and overpaid for
their Affected Class Vehicles that have suffered 2 diminution in vaiue.

The Defendants’ violations cause continuing injuries to the Plaintiff and proposed Class
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Members. The Defendants’ unlawful acts and practices compiained of herein affect the

pubiic interest.

The Defendants knew of the defective engine and that the Affected Class Vehicles were
materially compromised by the Oil Consumption Defect.

The facts concealsed and omitted by the Defendants from the Plaintiff and proposed Class
Members are material in that a reasonable consumer would have considered them to be
imporiant in deciding whether to purchase an Affected Class Vehicle or pay a lower price,
Had the Plaintiff and proposed Class Members known about the defective nature of the
engine in the Affected Class Vehicles, they would not have purchased and/or leased the
Affected Class Vehicles or would not have paid the prices they paid.

The Plaintiff's and proposed Class Members’ injuries were directly or proximately caused
by the Defendants’ uniawful and deceptive business practices.

As a result of the Defendants’ conduct as alleged herein, proposed Class Members in
British Columbia are entitled to a declaration under section 172(1Xa) of the BPCPA that an
act or practice engaged in by the Defendants in respect to the purchase and/or iease of the
Affected Class Vehicles contravenes the BPCPA, an injunction under section 172{1)b) of
the BPCPA to restrain such conduct and/or damages under section 171 of the BPCPA, and
to such remedies under parallel provincial consumer protection legislation, as described in
Schedule “A”

Proposed Class Members in British Columbia are entified, to the extent necessary, a waiver
of any notice requirements under section 173(1) the BPCPA, and parallel provincial
consumer protection legislation, as described in Schedule “A", as a result of the
Dsfendants’ failure to disclose andfor actively conceal the Qil Consumption Defect from
proposed Class Members in British Columbia and their misrepresentations as to the
benefits, performance andfor safety of the Affected Class Vehicles.
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Breach of the Competition Act

75.

76.

Tr.

78.

The Plaintiff and proposed Class Members hereby incorporate by referenca the allegations
contained in the preceding paragraphs of this Notice of Civil Ciaim.

By making representations to tha public as o the safety, durability, quality, character and/or
performance of the Affected Class Vehicies, in particular to their engines, the Deferdants
breached sections 36 andfor 52 of the Competition Act, in that their representations:

{a) were made to the public in the form of advertising brochures, statements and/or
other standardized statements claiming the safety, durability, guality, character
and/or performance of the Affected Class Vehicies:

(b) were made fo promote the supply or use of a product or for the purpose of
promoting its business interests;

{c} stated safety of the Affected Class Vehicles: and
{d) were false and misleading in a material respect.

At all relevant times, the Defendants were the seller and/or supplier of the Affected Class
Vehicles. As such, there existed contractusal privity and/or vertical privity of contract between
the Plaintiff and proposed Class Members and the Defendants as to the Affected Class
Vehicles as their resellers, authorized dealers and/or distributors at all material imes were
acting as the agents of the Defendants.

The Defendants engaged in unfair competiiion and unfair or unlawful business tractices
through the conduct, staternents and omissions described hersin and by knowingiy and
intentionally concealing the Oil Consumption Defect in the Affected Class Vehicles the
Plaintiff and proposed Class Members, along with concealing the safety risks, costs, and
monetary damage resulting from the Ol Consumption Defect. The Defendants should have
disclosed this information because they were in a superior position to know the true facts
related to the Oll Consumption Defect and the Plaintiff and proposed Class Members could
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not reascnably be expected to leam or discover the true facts related to the Oil
Consumption Defact.

The Oit Consumption Defect in the Affected Class Vehicles constitutes a safety issue. The
Defendants knew that the Affected Class Vehicles were equipped with a defective engine
that consumed excessive amounts of oil which destroys engine parts, impairs efficiency and
cause higher emlssions, leading to sudden and unexpected stalling, ioss of power and/or
catastrophic engine failure, alf of which posed a serious risk of harm, injury andfer property
damage to the Plaintiff and preposed Class Members, which triggered the Defendants’ duty
to disclose the safety issue to consumers.

These acts and practices have deceived the Plaintiff and proposed Class Members. In
failing to disclose the Qif Consumption Defect and suppressing other material facts from the
Plaintiff and proposed Ciass Members, the Defendants breached their duty to disclose
these facts, violated the Compelition Acf and caused injuries to the Plaintiff and proposed
Class Members. The Defendants’ omissions and concealment pertained to information that
was material to the Plaintiff and proposed Class Members, as it would have been to ali
reasonable consumers.

Further, the Plaintiff and propesed Class Members relied upon the Defendants'
misrepresentations as to the safety ,durability and/or dependability of the Affected Class
Vehicles to their defriment in purchasing and/or leasing the Affected Class Vehicles so as
to cause loss and/or damage to the Plaintiff and proposed Class Members.

The Plaintiff and proposed Ciass Membars have, therefore, suffered damages and are
entitled to recover damages pursuant to section 36(1) and/or 52 of the Competition Act.

Unjust Enrichment

83.

84,

The Plaintiff and proposed Class Members hereby incorporate by reference the allegations
cantained in the preceding paragraphs of this Notice of Civil Claim.

The Defendants have unjustly profited from the Oil Consumption Defect in the Affected
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Ciass Vehiclas whose value was inflated by their active concealment and the Piaintiff and
proposed Class Members have overpaid for the Affected Class Vehicles.

The Defendants have received and retained unjust benefits from the Plaintiff and proposed
Class Members and an inequily has resulied. It is inequitable and unconscionable for the
Defandants to retain these benefits.

As a result of the Defendants’ fraud, misrepresentations, deception andfor failure to
disclose, the Plaintiff and proposed Class Members were not aware of the true facts
concerning the Oil Consumption Defect in the Affected Class Vehiclas and did not benefit
from the Defendants’ misconduct.

The Defendants knowingly accepied the unjust benefits of its misconduct. There is no
juristic reason why the amount of its unjust enrichment should not be disgorged and
returned to the Plaintiff and proposed Class Members, in an amount to be proven at Trial.

Further, the purchase of both new and/or used Affected Class Vehicles from authorized or
affiliated dealerships of the Defendants or third party sellers conferred a benefit on the
Defendants as such vehicles required use of the Defendants’ parts as called for in the
Deferdants’ recall or repair of the Oil Consumption Defect in the Affected Class Vehicles.

Tolling of the Limitation Act, $.B.C. 2012, c. 13

89.

The Plaintiff and propesed Ciass Members had no way of knowing about the Qil
Gensumption Defect in the Affected Class Vehicles. The Defendants concealed their
knowledge of the Oif Consumption Defect while continuing to market, sell and/or lease, the
Affected Class Vehicles.

Within the Limitation Act, and fo parallel legislative provisions in the rest of Canada a=
described in Schedule “B”, the Plaintiff and proposed Class Members could not have
discovered through the exercise of reasonable diligence that the Defendants were
concealing the conduct complained of herein and misreprasenting the true fualities of the
Affecied Class Vehiclas.
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The Plalntiff and proposed Class Members did not know facts that would have caused s
reasonable person to suspect or appreciate that there was a il Consumption Defectin the
engine of the Affected Class Vehicles,

For these reasons, the Limitation Act, and to parallel legislative provisicns in the rest of
Canada, as described in Schedula “8”, has been tolled by operation of the discovery rule
with respect to the claims in this proposed ciass procesding.

Further, due to Defendants knowing and active concealment throughout the time period
relevant to thiz proposed class proceeding, the Limitation Act, and to parallel legislative
provisions in the rest of Canada as describad in Schedule "B” has bsan totled.

Instead of publicly disclosing the Oil Consumption Defect in the Affected Class Vehicles,
the Defendants kept the Plaintiff and proposed Class Members in the dark as to the Oil
Consumption Defect and the senous safely hazard it presented.

The Defendants wers under a continucus duly to disclose to the Plaintiff and proposed
Class Members the existence of the Qil Consurnption Defect in the Affected Class Vehicles.

The Defendants knowingly, affiratively and actively concealed or racklessly disregarded
the true nature, quality and character of the Affected Ciass Vehicles.

As such, the Defendants are astopped from relying on the Limitation Act, and paraliel
legislative provisions in the rest of Canada as described in Schedule “B”, in defense of this
proposed class proceading.

Pialntiff's(s'} address for service:

Garcha & Company
Barristers & Solicitors
#405 - 4603 Kingsway
Bumnaby, BC V5H 4M4
Canada
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W2Fax number address for service (if any):
6504-435-4944
E-mail address for service {if any):
noane
Place of trial:
Vancouver, BC, Canada
The address of the registry is:
B00 Smithe Strest

Vancouver, BC V67 2E1
Canada

Dated: July 7, 2022

Signature of K.5. Garcha
lawyer far the plaintiff
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Schedule "A”

Consumer Protectlon Legislation Across Canada

Province or Terrltory

Legislation

Albetta

Consumer Profection Act, RSA 2000, ¢. C-26.3

“3oods"- Section 1(1XeXh:;

“Consumers"- Section 1{1Xb)(i};

“Consumer Transaction” - Section 1{1){e)(i);

"Supplier” - Section 1{1)i),(ii) andfor (iif);

“Unfair Practices” - Sections 5 and 6:

Statutory Remedies - Sections 13(1), (2) and 142.1; and
Waiver of Notice - Section 7.1(1)

Saskatchewan

The Consumer Protection and Business Praclices Act, 88
2014, ¢. C-30.2

“GGoods” - Section 2({e);

“Consumer”’ - Section 2(b);

“Supplier” - Section 2(1};

“Unfair Practices” - Sactions 6 and 7; and
Statutory Remedies - Section 93

Manitcba

Consumer Protection Act, CCSM . C200

“(Gocds” - Secticn 1;

“Consumer” - Section 1;

“Ceonsumer Transaction” - Section 1;

“Suppller” - Section 1;

“Unfair Business Practices” - Sections 2(1) and {3); and
Statutory Remedies - 23(2)a) and (b)

Ontarig

Consumer Protection Act, 2002, 50 2002, c. 30, Sch. A

“Goods” - Section 1;

“Consumer” - Section 1:

“Supplier” - Section 1;

“Unfair Practices”- Sections 14{1}and (2);
Statutory Remedies - Sections 18(1) and {2}; and
Waiver of Notice - Sections 18(3) and (15)
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New Brunswick Consurner Product Warranty and Liability Act, SNB 1978,
c. C-1841

“Consumer Product® - Section 1(1};

“Buyer” - Section 1{1};

“Contract for the sale or supply of a censumer product” -
Section 1(1); and

*Seller” - Section 1(1});
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Schedula *B*

Limitation Act Legislation Across Canada

Province or Territory

Leglslation

Albsrta

Limitations Act, RSA 2000, c. L-12

Saskatchewan The Limilations Act, 85 2004, ¢. L-16.1
Manitoba The Limitation of Actions Act, CCSM ¢, L150
Ontaric Limitations Agl, 2002, S0 2002, ¢c. 24, Sch. B

Newfoundland and Labrador

Limitations Act, SNL 1995, ¢. L-16.1

Mova Scotia

Limitation of Actions Act, SNS 2014, ¢. 35

New Brunswick

Limftation of Actions Act, SNB 2009, ¢. L-8.5

Prince Edward Island

Statute of Limifations, RSPE! 1988, ¢. 8-7

Yukan Limitation of Actions Act, RSY 2002, c. 139
Northwest Territories Limitation of Actions Act, RSNWT 1988, ¢, L-8
Nunavut Limitation of Actions Act, RENWT (Nu) 1988, ¢. L&
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ENDORSEMENT ON ORIGINATING PLEADING OR PETITION FOR SERVICE OUTSIDE
BRITISH COLUMBIA

There is a real and substantial connection between British Columbia and the facts alleged in this
proceading. The Piaintiff and the Class Members plead and rely upon the Courf Jurisdiction and
Proceedings Transfer Act R.S.B.C. 2003 c.28 {the “CJSFTA") in respect of these Defendants.
Without limiting the foregoing, a real and substantial connection between British Columbia and the
facts alleged in this proceeding exists pursuant to sections 10(eXi), {tixa) & {b), (f. (g), (h)and {I)
of the CJPTA because this proceeding:

(eXi) concems contractual obligations to a substantial extent, were to be
performed in British Columbia:

(e){iii)}a} & (b)the contract is for the purchase of property, services ar both, for use other
than in the course of the purchaser's trade or professien, and resulted from
a sclicitation of business in British Columbia by or on behalf of the seller:

{f) concems restitutionary obligations that, to a substantial extent, arose in
British Celumbia;

(g) concemns a tort committed in British Columbia;

{h) concems a business carmried on in British Columbia;

()] is a claim for an injunction ordering a party to de or refrain from daing

anything in British Columbia.



Appendix

{The following information is provided for date collsction purposes onlfy and is of no legal effect }
Part 1: CONCISE SUMMARY OF NATURE OF CLAIM:

The proposed multi-jurisdictional class proceeding involves cerain Affected Class Vehicles
designed, manufactured, assembled, tested, marketed, distributed, supplied, leased and/or sold
by the Defendants in Canada whose engines contain, infer afis, a latent design andfor
manufacturing defect that results in excessive engine oil consumption, leading te sudden and
unexpected engine stalling, loss of power and catastrophic engine failure, all of which poses a
substantial risk of harm or injury to vehicle occupants and others on the road.

Part 2: THIS CLAIM ARISES FROM THE FOLLOWING:

A personal injury arising out of:
[ ] motor vehicle accident

[ ] medical malpractice

[ ] ancther cause

A dispute concerning:

[1 contaminated sites

[ ] construction defects

[ ] real property (real estate)

{ ] personal property

[ ] the provision of goads or services or other general commercial matters
[ ] investment [osses

[1the lending of money

[ ] an employmert relationship

[ 1a will or other iasues concerning the probate of an estate
ix] 2 matter not listed here

Part 3: THIS CLAIM INVOLVES:

[x] a class action

[ 1 maritime: law

[ ] aboriginal law

[ 1 constitutional law
[] conflict of laws

[ 1 none of the above
[ 14de not know

Part 4.
1. Class Proceedings Act, R5.B.C. 1996, c. 50
2. Court Jurisdiction and Procesdings Transfer Act, R.S.B.C. 2003 ¢. 28

3. Business Practices and Consumer Prolaction Act, $.B.C. 2004: Consumer Protection Act, RSA
2000, c. C-26.3; The Consumer Pralection and Business Practices Act, 88, 2014, ¢ C-30.2:The



Business Practices Act, CCSM c B120; Consurmer Protaction Act, 2002, S0 2002, ¢ 30, Sch A;
Consumer Product Warranly and Liability Act, and SNB 1878, c C-18.1

4. Salfe of Goods Act, R.5.B.C 1998, ¢. 410; Sale of Goods Act, RSA 2000, c. 5-2; Sale of Goods
Act, R85 1978, ¢. S-1; The Sale of Geods Act, CCSM 2000, ¢. 510; Sale of Goods Act, RS0 1990,
£. 5.1; Sale of Goods Acl, RSNL 1990, ¢. 3-6 ;Safe of Goods Act, RSNS 1989, c. 408; Sale of
Goods Act, RSNB 2016, ¢. 110; Safe of Goods Act, RSPE! 1988, ¢. 5-1; Sale of Goods Act, RSY
2002, c. 198; Sale of Goods Act, RSNWT 1988, ¢. 5-2; and Sale of Goods Act, RSNWT {Nu) 1988,
c. 8-2,

5. Motor Vehicle Safefy Act , R.5.C. 1893, .16

§. Canadian Environrnenial Protection Act, 1989, 5.C. 1099, ¢.33

7. On-Road Vehicie and Engine Emission Requiations, SOR/2003-2

8. Court Order Interest Act, R5.B.C.,c. 78

8. Cornpetition Act, R.5.C 1985, c. C-34

10. Limitation Act, 3. B.C_ 2012, c13; Limitations Act, RSA 2000, ¢. L-12; The Limitalions Acl, 85
2004, c. L-16.1;The Limitations Act, 55 2004, c. L-16.1; The Lirnitation of Actions Act, GCSM ¢.
L150;Limitations Act, 2002, 50 2002, c. 24, Sch. B; Limitations Act, SNL 1895, c. L-16.1; Limitation
aof Actions Act, 3NS 2014, c. 35; Limifation of Actions Acl, SNB 2009, c. L-8.5; Siatute of

Limitations, RSPEI 1988, ¢, S-7; Limitafion of Aclions Act, RSY 2002, ¢. 139; Limitafion of Acfions
Act, RSNWT 1988, c. L-8; Limitalion of Actions Act, RSNWT (Nu) 1988, ¢c. L-8
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